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CHANCELLOR JAMES KENT. 


By CHARLES S. MARTIN. 


HERE are three men whose names 

are the most illustrious and enduring 

in the judicial history of the United States. 
One is John Marshall, the masterly Chief 
Justice, whose penetrating analysis made 
clear the principles of law and their just and 
logical applicability to the affairs of men, 
and whose creative mind expounded the 
Constitution of our country in such a way 
as to place it on a foundation which has 
never since been shaken; another is Joseph 


_ Story, the scholar of profound and varied 


attainments, the able, fluent, and graceful 
legal writer; while the triangle is completed 
by the name of one in whom the salient 
qualities of these two were remarkably com- 
bined, and whose biography has yet to be 
written: James Kent, the subject of this 
sketch. 


He was born on the 31st day of July, | 


1763, at Fredericksburgh, Dutchess County, 
in the state of New York. The genealogy 
of the Kent family is easily traced in this 
country to Richard Kent, who sailed from 
London, England, on March 26, 1633, in 
the “ Mary and John” of London, and set- 
tled in the neighborhood of Boston. 

The Chancellor's reference to his ancestry 
is as follows: ‘My paternal grandfather, 
Elisha Kent, was the son of a farmer in Suf- 
field, Conn., was graduated at Yale College 
in 1728, married a daughter of Rev. M. 
Moss of Darby, Conn., preached some time 
at Newtown, and then settled in the south- 
east part of Dutchess County in this state. 
His parish grew, and was afterwards known 
as Kent’s parish. 





““My father, Moss Kent, was his eldest 
son, was graduated from Yale College in 
1752, admitted about 1756 to the bar as an 
attorney in Dutchess County Court. I was 
sent to Norwalk to school at about the age 
of five years.” 

In 1773 he was sent to Danbury to a 
Latin school under the tuition of Rev. Eben- 
ezer Baldwin, remained there until 1776, 


_and entered Yale the following year. 


He records in his memoranda, that the 
four years’ residence at New Haven Coilege 
were distinguished by nothing material in 
the memoranda of his life. ‘I had the rep- 
utation of being quick to learn,” he con- 
tinues, “and of being industrious and full 
of emulation. I left New Haven, clothed 
with college honors, and a very promising 
reputation, but the learning at that day was 
contemptible. My favorite studies were 
geography, history, belles lettres, etc. 

“When the college was broken up and 
dispersed in July, 1779, by the British, I 
retired to a country village, and finding 
Blackstone’s Commentaries, I read the four 
volumes. Part of the work struck my taste, 
and the work inspired me at the age of fif- 
teen with awe, and I fondly determined to 
be a lawyer.” 

At the time Kent was graduated, the Col- 
lege staff consisted of the President, one pro- 
fessor, and three tutors, and the diary of 
President Stiles shows that young Kent had 
the most honorable appointment. 

In November, 1781, he began the sys- 
tematic study of law in the office of 
Egbert Benson, then Attorney-General, at 
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Poughkeepsie, in his “native” county of 
Dutchess. Benson, afterwards judge, was 
a very prominent lawyer of his time, noted 
for a thorough knowledge of the philosophic 
basis of law, and more deeply versed in 
technical information than any of his fellow 
practitioners. The young law student at 
once displayed the same methodical ways 
of study and living that characterized his 
entire life. His diligence was tireless and 
unconquerable; his character pure; his 
manner vivacious. He read Smollet’s His- 
tory, Rapin, Hale, Hume, Blackstone “ again 
and again,” as he records, and all “the old 
books of practice.” 

During his period of apprenticeship Alex- 
ander Hamilton had commenced the prac- 
tice at the bar, and had already evidenced 
his commanding ability. He became the 
leader of the New York bar, and as Chan- 
cellor Kent afterwards wrote, “being a very 
great favorite with the merchants of New 
York, he was employed in every important 
and every commercial case.” 

Aaron Burr, subtile and cool, with his 
pointed arguments, small stature but impos- 
ing manner, “ rarely lost a case.” Melanc- 
thon Smith, with keen and metaphysical 
trend of mind, and Hamilton’s ablest oppon- 
ent in debate, was also a successful practi- 
tioner. Then there were Samuel Jones, 
Brokholst Livingstone, Edward Livingstone, 
younger brother of the Chancellor, Morgan 
Lewis, afterwards attorney-general, and 
many others. Josiah Ogden Hoffman was 
younger, but soon made known his remark- 
able talents. In the management of juries 
he was unexcelled by any other lawyer of 
his day. 

Kent was admitted to the bar of the Su- 
preme Court in January, 1785, at Albany, 
and in the following April married Miss 
Elizabeth Bailey, daughter of Capt. John 
Bailey, of Dutchess County, and sister of 
Gen. Theodorous Bailey, formerly United 
States senator, and afterwards postmaster of 
New York City. In the letter to Thomas 





Washington, previously mentioned, he writes, 
“T was twenty-one, and my wife sixteen, 
when we married, and shat charming and 
lovely girl has been the idol and solace of 
my life, and is now with me in my office, 
unconscious that I am writing this concern- 
ing her.” And thus we find him starting on 
his career: young, healthy, happily married, 
without one cent of property, in debt four 
hundred dollars, but endowed with a capital 
of undoubted courage and sturdy persever- 
ance, gifted with learning and eager for ad- 
vancement. 

On the twelfth day of April of that year 
he entered into a partnership with Gilbert 
Livingston, who at that time enjoyed a large 
and well-established practice. The articles 
of co-partnership provided for a term of 
twelve years, and contained a clause giving 
the junior partner the right to remove from 
Dutchess at any time after six years. 

From 1785 to 1790 the Chancellor’s let- 
ters record little else than the nature and ex- 
tent of his studies. In the beginning he 
devoted one hour each day to Greek, and 
another to Latin, but he “‘ soon increased it 
to two for each tongue in the twenty-four 
hours.” The business part of the day, to 
use his own words, he gave to law, while the 
evenings he allotted to English literature in 
company with his wife, whose “sound and 
vigorous mind” and “correct taste” he 
always delighted in and appreciated. A 
more bright or beautiful domestic life from 
its modest beginning to an unclouded end 
than that depicted in Kent’s memoranda, 
and contemporaneous testimony, would not 
be easy to parallel. The working hours he 
divided as follows: In the morning he read 
Latin until 8.30, and Greek to 10 o'clock. 
The following hours he devoted to law or 
business until the afternoon, when he read 
French for two hours. His memoranda is 
interesting on this subject, as it betokens 
distinctly a keynote to his character. ‘ This 
division of time has ripened with me into 
habit, and I adhere to it in a great degree still. 
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It enables me to do more reading than I oth- 
erwise could. No sooner does the mind grow 
weary with one department but it is in- 
stantly relieved by introduction to another. 
Variety seems to refresh and to animate it.” 

The April term of 1787 beheld him ad- 
mitted to the degree of counsel at the bar, 
and even at this time his reputation had 
grown extensively, and he was regarded with 
favor and respect throughout his county. 
It was at this period, too, that politics be- 
gan to claim his attention. Alexander, 
Hamilton’s speeches in the Legislature of 
1787 aroused his interest, and he soon took 
his stand with the Federalists, towards whom 
his allegiance ever remained steadfast, and 
for whose principles he continuously exer- 
cised his voice, pen, and vast influence. 

In April, 1790, he was elected a member 
of the Assembly for Dutchess County, per- 
forming zealous and distinguished services 
in the debates. His correspondence with 
his brother, Moss Kent, begins to grow with 
interest at this point. 

Gradually his circle of acquaintances wid- 
ens, and we meet the giants of those days 
face to face. January 12, 1791, he writes 
to his brother: ‘‘I have dined with Mr. 
Burr and Lawrence. . . . I have dined and 
again breakfasted with Mr. Burr, and have 
received great attention and politeness from 
him. The insinuation of his manners is 
equal to the refinement of his taste and 
activity of his mind,” while on January 27 
he writes: ‘‘ You have heard of Mr. Burr’s 
election. I congratulate you because I know 
it is agreeable to your wishes. I was of the 
minority.” 

The contest for the governorship in 1792 
was bitter, spirited, and partisan, and in this 
contest Kent participated actively. The 
two candidates were Jay and Clinton; con- 
cerning the former Kent says, “ Such is his 
independent condition, such his knowledge 
and experience, such his talents and integ- 
rity of heart, that if Providence should but 
grant us success, we may rationally expect 





a sudden death to the little intrigues of fa- 
vorites and party, and on their ruins to arise 
an administration of rectitude and firmness.” 

It may be said here that all the corres- 
pondence of our subject (and I have exam- 
ined over nine hundred pages), from the time 
he accepted public duties to the peaceful twi- 
light hours of his life, fairly glows with devo- 
tion to the principles and institutions of free 
government. ‘‘ How much ought we to prize 
and cling fast to the pillars of our free and 
excellent national government at home!” 
This sentence contains the sentiment which 
threads together the great bulk of all his 
letters. 

While fulfilling his duties as a member of 
the Assembly for a second time, he was nom- 
inated for Congress, but received one hundred 
and thirty-two votes less than did his brother- 
in-law, Mr. Bailey, the successful candidate. 
The partnership with Mr. Livingston was dis- 
solved at this time, and Kent removed to the 
city of New York in the latter part of April, 
1793. The memoranda record is as follows: 
“I carried with me to New York my wife, 
then in the splendor of her personal accom- 
plishments, a lovely and precious little 
daughter of upwards of two years of age, 
whose great debility and sickness during the 
summer of 1792 had riveted the affection, 
and awakened the most painful anxieties of 
her parents, a small well-chosen library, 
scanty furniture, and one hundred pounds 
cash, leaving real property behind to the 
value of two hundred pounds, and this was 
the total result of my eight years’ settlement 
at Poughkeepsie.” The little dayghter he 
mentions died in the following May, an event 
occasioning great sadness to her parents. 

The first summer in New York did not 
offer much enjoyment to Kent. Besides the 
need of money and lack of business he 
missed the beauties and ease of country life, 
to the former of which especially he was 
always passionately devoted. The many 
succeeding years of continuous residence in 
the city did not accustom him to its cease- 
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less strife, noise, and confusion. His dream 
of contentment, as he wrote to his brother, 
was to live ‘“‘near you in the country, sur- 
rounded by quiet, books, fields, garden, and 
my lovely wife and daughter.” And there- 
after a tour into the country during vacation 
became as necessary a part of his life as 
that of law or private study. 

It was his habit to write of the details and 
incidents of such excursions; the natural 
scenery of the country, the special physical 
features of each settlement, and the names 
and manners of the men he met, with com- 
ment thereon. 

The following excerpt from a letter writ- 
ten to his brother in 1795 is a fair example 
of his method and style: ‘I visited the 
President at one of his public levees. They 
are every Tuesday from 3 to 4 o'clock P. M. 
You enter and make a bow. The President 
and company all stand with their hats in 
their hands, and after exchanging a few 
words you retire sans ceremonie. Isaw Mr. 
Adams, the British Minister, Mr. Hammond, 
and several members of Congress. The 
President was dressed in a full suit of plain 
cloth of a snuff color, with silk stockings, 
and a sword by his side. His manners were 
easy, but distant and reserved. His eye was 
expressive of mildness and reflection. His 
person was tall and full of dignity. No per- 
son can approach him without being pene- 
trated with respect and reverence. Without 
the brilliancy of Czsar’s talents or the dar- 
ing exertions of Frederick, such has been 
his steadiness, good temper, and integrity 
that no man ever attained a greater ascend- 
vency over free minds, or ever reigned so 
long and so completely in the heart of a 
sober and intelligent people.” 

Professional advancement soon came to 
Kent, however, and some time in December, 

1793, he was appointed professor of law in 
Columbia College. His office practice in- 


creased also, and this, together with the pre- 
paration of his law lectures, absorbed his 
entire time. 


“T read a course in 1794-95,” 








he writes, “to about forty gentlemen of the 
first rank in the city. They were very well 
received, but I have long since discovered 
them to have been slight and trashy produc- 
tions. . . . I dropped the course after one 
term, and soon became considerably in- 
volved in business, but was never fond of 
nor much distinguished in the contentions 
of the bar.” This passage from his pen 
illustrates what his correspondence and con- 
temporaries abundantly prove, namely, that 
his most characteristic personal trait was 
frankness. Hypocrisy, deception, or subter- 
fuge he vigorously detested, and all that he 
did, thought, or experienced, he communi- 
cated to his fellow-men with the unreserved 
simplicity of a child. 

In February, 1795, he had prospered to 
such an extent that for the sum of fourteen 
hundred and seventy-five pounds, he pur- 
chased a house on Pine Street, that narrow 
thoroughfare which is now a part of the 
financial and legal centre of New York City, 
and is hedged on either side by the modern 
lofty office-buildings. 

The law lectures which he delivered were 
afterwards published, but the sale of them 
was small and unprofitable. It was his 
earliest effort that contained the promise of 
great future achievement along this line of 
endeavor, though the result somewhat dis- 
couraged the author. The first public office 
he held was that of Master in Chancery, to 
which he was appointed by Governor Jay in 
February, 1796. ‘This office,” he records, 
‘‘promised me a more steady supply of 
pecuniary aid, and it enabled me in a degree 
to relinquish the practice of an attorney, 
which I always extremely hated. It came 
upon me entirely unsolicited and unex- 
pected.” In reply to Jay’s private letter to 
him, stating that the office was vacant, and 
asking whether he would accept, he writes 
that he “ was content to accept of the office, 
if appointed.” A brief answer, but it brought 
the appointment on that day. Afterwards 
he was astonished to learn “that there 
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were sixteen professed applicants, all disap- 
pointed.” 

At the time of this appointment there was 
but one other master in New York, and the 
new appointee soon enjoyed a monopoly of 
the business, the duties of which were tiring 
but remunerative. 

He was elected a member of the Assem- 
bly from New York in the spring of 1796, 
and was now known as a prominent man. 
The office of Master in Chancery alone 
brought in almost enough to support him 
adequately, but a year only had elapsed 
when he read in the papers that he had been 
appointed recorder of the city of New York. 

It was his first judicial office, and he 
gladly accepted it, for it enabled him to be 
apart from the “drudgery” and conflict of 
practice, while at the same time it afforded 
him an opportunity to display and make use 
of his large learning and accurate judgment. 
It is written that one day there was a case 
before him, in which Alexander Hamilton 
and Richard Harrison were opposing coun- 
sel. A nice point was involved, and there 
was an impression on the minds of both 
that some old reporter had given a case in 
which a similar point was involved. After 
counsel had closed, ‘‘Mr. Recorder Kent 
gave the title of this old case, and where it 
was, and even the page, names of the bar- 
risters who were engaged, and almost the 
very words in which the presiding judge 
uttered his decision.” 

The duties of Recorder and Master in 
Chancery did not conflict with each other, 
and by assiduous attention to the demands 
of those offices he was in a position to re- 
nounce all professional employment, except 
that of counsel in the Supreme Court, and 
he was also enjoying an ample financial 
reward for his labors. In February, 1798, 
he was appointed to the office of a judge of 
the Supreme Court. Concerning this ap- 
pointment he writes in his memoranda as 
follows: ‘This was the grand object of my 
ambition for several years past. It appeared 





to me to be the true situation for the display 
of my knowledge, talents, and virtue, the 
happy mean of placing me beyond the 
crowd and pestilence of the city, of giving 
me opportunities to travel and to pursue 
literary pursuits, a taste for which is, after 
all, the most solid and permanent of all sub- 
lunary enjoyments. By the acceptance of 
this office I renounced all my offices in New 
York, with all their accumulated income and 
all my prospects for wealth, for more rural 
enjoyments and for more dignified reputa- 
tion. 

“Whether or not I judged well for my hap- 
piness must be left to the event to decide. 
. . . This is certain, that the mere men of 
business and of pleasure, who estimated 
happiness by the splendid luxuries of the 
city life, all condemned my choice as mad 
and absurd. But men of patriotism and 
reflection, who thought less of riches and 
more of character, were yet more slow to 
condemn.” 

The letter to Thomas Washington con- 
cludes with these words: “I find myself 
now in the middle of my life and a sense of 
its value and rapidity to be greatly increased 
in my reflections. This urges upon me con- 
stantly the necessity of zmproving time with 
the utmost diligence, and constantly to make 
it subservient to all the noble purposes of 
social and domestic happiness, of public and 
private duty.” 

At the time when James Kent was ele- 
vated to the Supreme Court, the justices 
went the circuit when the regular terms of 
the court zz banc were not in session in 
Albany, Utica, or New York. Judge Kent 
now removed to his former residence, Pough- 
keepsie, in order, as he records, to resume 
his studies, ride the circuits, inhale the 
country air, and enjoy otium cum dignitate. 
This is what he writes: “I never dreamed 
of volumes of reports and written opinions. 
Such things were not then thought of. In 
1799 I was obliged to remove to Albany, 
in order that I might not be too much from 
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home. When I came to the bench, there 
were no reports or state precedents. We 
had no law of our own, and nobody knew 
what it was. J first introduced a thorough 
examination of cases and written opinions. 
“The second case reported in 1 Johnson’s 
Cases, of Ludlow V. Dale, is a sample of 
the earliest. The judges, when we met, all 
assumed that foreign sentences were only 
good prima facie. 1 presented and read 
my written opinion that they were conclu- 
sive, and they all gave up to me, and so I 
read it in court as it stands. This was the 
commencement of a new plan, and then was 
laid the first stone in subsequently 
erected temple of our jurisprudence.” 
Although Kent’s strong point was not an 
appreciation of humor, or that of a maker 
of wit, nevertheless he was not deficient in 
these attributes, and was often droll and 
naive. Instance this: ‘‘I could generally 
put my brethren to rout and carry my point 
by my mysterious wand of French and civil 
law. The republicans, and 
very kindly disposed to everything that was 
French, and this enabled me without excit- 
ing any claim or jealousy to make free use 
of such authorities, and thereby enrich our 
commercial law.” Of course Kent’s author- 
ity soon became dominant in the court, as 
is seen by the volumes in Johnson, after he 
became chief judge in 1804. At first the 
practice was for each judge to prepare his 
proportion of opinions, but this rule became 
“more honored in the breach than in the 
observance,” and for the two or three years 
before Kent left the bench, almost all of the 
opinions were written by him. “I remem- 
ber,” he writes, ‘‘that in 8 Johnson all the 
opinions one term are fer curiam. The fact 
is I wrote them all, and proposed that course 
to avoid exciting jealousy, and many a fer 
curiam opinion was written and so inserted 
for that reason. 


the 


judges were 


English authority did not 


stand very high in these feverish times, and 
this led me a hundred times to attempt to 
bear down opposition, or shame it by ex- 





| 





hausting research and overwhelming au- 
thority.” 

On the fifteenth day of February, 1814, the 
Chief Justice was translated from the Su- 
preme Court to the Court of Chancery, and 
the resulting benefit of this richly deserved 
honor is well treated in the chapter on the 
growth of the Constitution contained in the 
‘Memorial History of the City New York.” 
When Kent was made Chancellor, Johnson, 
his old reporter and life-long friend, was di- 
rected by the Legislature to report his de- 
cisions ; and the New York Court of Chancery 
now begins a career which for brilliancy, 
character, and permanency of value has not 
been surpassed by the court of any other 
State. Livingstone, the first Chancellor, en- 
graved nothing on its structure that has been 
handed down, so we are unable to estimate 
his judicial work; Lansing, the second 
Chancellor, left behind him some seventy- 
four chancery rules, but there was no re- 
porter in his time, and so his merits or de- 
fects are not recorded. Chancellor Kent, 
however, was attended by the reporters from 
the beginning, and his services as Chancel- 
lor are known values which need only be 
studied in order to be ascertained. The 
material he had at hand was meagre. There 
was no system of American equity juris- 
prudence at his command ready for him to 
expound or apply. As has been well said, 
he “‘ perceived that to an American lawyer 
of his day two great and living problems 
were presented for solution: the relations of 
the common law of the older country to 
the new republic, and the relations of the 
judicature branch of government to the leg- 
islative and executive branches in a com- 
posite or federal state.” But let the Chan- 
cellor tell his own story: ‘‘ For the nine 
years I was in that office there was not a 
single decision, opinion, or dictum of either 
of my 
suggested. 
been a new institution, 
known in the United States. 


two predecessors cited by me, or even 
I took the court as if it had 
never before 
I had nothing 


and 
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to guide me, and was left at liberty to assume | 


all such English chancery powers and juris- 
diction as I thought applicable under our 
Constitution. This gave me grand scope, 
and I was only checked by the revision of 
the Senate or Court of Errors. I opened 
the gates of the court immediately, and ad- 
mitted almost gratuitously the first year 
eighty-five counselors, though I found there 
had been but thirteen admitted for thirteen 
years before. Business flowed in with rapid 
tide. The result appears in the seven vol- 
umes of Johnson’s Chancery Reports. My 
course of study in equity jurisprudence was 
very much confined to the topics elected by 
the cases. I had previously read the mod- 
ern Equity Reports down to that time, and 
of course I read all the new ones as fast as 
I could procure them. I remember reading 
Peere Williams as early as 1792, and made 
a digest of the leading doctrines. I always 
took up the cases in their order, and never 
left one until I had finished it. This was 
only doing one thing at a time. My prac- 
tice was first to make myself perfectly and 
accurately (mathematically accurately ) mas- 
ter of the facts. It was done by abridging 
the bill, and then the answer, and then the 
depositions, and by the time I had done this 
slow and tedious process, I was master of 
the case, and ready to decide it. I saw 
where justice lay, and the moral sense 
decided the case half the time, and then I 
sat down to search the authorities until I 
had exhausted my books, and I might once 
in a while be embarrassed by a technical 
rule, but I most always found principles 
suited to my view of the case, and my ob- 
ject was so to discuss a point as never to be 
teased with it again, and to anticipate an 
angry and vexatious appeal to a popular 
tribunal by disappointed counsel.” 

Kent innovated but seldom; indeed, he ex- 
pressly stated that he did not intend to do so. 
On account of this self-limitation it has been 
said that ‘“ he denied himself an opportun- 
ity of expressing his own conceptions of 





equity,” but his own words, as above quoted, 
show that he always found principles suited 
to his view of the case. The Chancellor at 
this time was invested with extended author- 
ity. Not only did he inherit the powers of 
a Chancellor under the former English sys- 
tem, but by virtue of his office he sat in the 
court of last resort, and might argue in sup- 
port of his own judgment below, though he 
could not vote. To this extraordinary power 
must also be added the right to sit in the 
Council of Revision, and cast a vote on all 
legislation under the first Constitution. 

It will be remembered that the famous 
Erie Canal bill passed the Senate in 1817, 
but was subjected to another severe ordeal 
in the Council of Revision, of which Lieut- 
enant-Governor Taylor was president, one 
of the most distinguished as well as formid- 
able opponents of the measure. There were 
present the Chancellor, Chief-Justice Smith 
Thompson, Judge Jonas Platt, and Judge 
Joseph C. Yates, afterwards Governor of the 
State. According to Mrs. Lamb’s “ History 
of the City of New York,” the Chancellor 
said it seemed like a gigantic project which 
would require the wealth of the United States 
to accomplish, and he thought it inexpedient 
to commit the State until public opinion could 
be better united. The Chief Justice said the 
bill gave arbitrary powers to the commis- 
sioners over private rights without sufficient 
provisions and guards; he was, therefore, 
opposed. The crisis was alarming. Taylor 
held the casting vote. Near the close of 
the discussion Vice-President Tompkins 
entered the Council Chamber, and took his 
seat familiarly; he expressed a decided 
opinion against the bill, remarking that the 
late peace with Great Britain was a mere 
truce, and that the credit and resources of 
the State ought to be employed in prepar- 
ing for war. ‘“ Do you think so?” asked 
Chancellor Kent. ‘“ Yes,” was the reply. 
“England never forgave us our victories; 
and, my word for it, we shall have another 
war within two years.” The Chancellor 
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sprang to his feet, and with great animation 
declared: ‘‘ Then if we must have a war, or 
have a canal, I am in favor of the canal, and 
I vote for this bill.” This vote gave the 
majority, and the bill became a law. Kent’s 
correspondence, while he sat on the Chan- 
cellor’s bench, was concerned mostly with 
his private studies and summer tours. To 
William Johnson, his reporter, he writes: 
‘“‘This moment I have Virgil on my table, 
and I am determined to amuse myself in 
reading him forthwith. I have nothing else 
to do. I have just finished Ferrier’s ‘ His- 
tory of the Civil Law,’ and I am charmed 
with it. My three children are all with me, 
and I am of course brimful of happiness” ; 
or again, “I have been amusing myself 
with the two volumes of Eden’s ‘ Reports.’ 
They are excellent; I have also pored 
through an immense pile of oriental erudi- 
tion and geography in Marsden’s edition of 
‘Marco Polo,’ and I am now on Raffle’s 
‘ Java,’ which promises a great feast.” 
Kent’s manner, when presiding, was that 
of dignified courtesy, blended with consid- 
erate and lively interest in the subject- 
matter before him. His mind was penetrat- 
ing and alert, and he spoke rapidly. With 
bores or stupid men, however, he had little 
patience. It is related that Mr. R., a learned 
but prosy lawyer, annoyed him by long 
arguments on trifling points. One day he 
had taken an exception to some item ina 
master’s report, and was proceeding elabor- 
ately when the Chancellor asked him, ‘‘ How 
much, Mr. R., is indispute?” ‘ One dollar 


and seventy-five cents, your honor.” “I 
won't hear it—won’t hear it,” said the 
Chancellor; “would rather pay it my- 
self.” 


When a valuation was to be made with a 
report in a case of magnitude and nicety, 
he said, “‘ Let’ it be referred to Mr. Jay; if 
ever there was an honest man, it is Peter A. 
Jay.” And on another occasion it is said 


he endorsed on his order of appointment 
these words with reference to the person 





selected: ‘‘ Known to me to be an honest 


man.” 

The Chancellor’s authority, exercised so 
conservatively, ably, justly, and without fear, 
naturally excited jealousy and opposition. 
The phrase “throne of equity” was dis- 
liked, and the whole idea of a chancellor 
was associated with that of'a kingship. It 
was said that the officials and practitioners 
of the chancery establishment were exclu- 
sive, and the politicians regarded Kent as 
the representative of all they hated. This 
opposition culminated in the Constitutional 
Convention of 1821, which Kent and Am- 
brose Spencer attended, and with all their 
strength and ability contended against a 
blind resistance to a just and sensible con- 
servatism. 

When Kent retired from office in 1823, 
he had heard and decided every case brought 
before him. “This brilliant career,” to 
quote William Allen Butler, ‘“‘ was cut short 
at the age of sixty years by the operation 
of the provision in the Constitution of 1821, 
which perpetuated a similar provision in 
the Constitution of 1777, disqualifying the 
higher judicial officers from the exercise of 
their duties after attaining sixty years of 
age.” 

The event was sincerely deplored by the 
bar, and on July 28, 1824, the members 
residing in New York City convened in the 
City Hall, and appointed a committee to 
transmit an address to the Chancellor at 
Albany. 

This address, replete with praise, appre- 
ciation, and couched in terms of endear- 
ment, is set forth in 7 Johnson’s Chancery 
Cases, p. 347. Among the committee was 
Thomas Addis Emmet, a notable leader of 
the bar, who came to New York from Ire- 
land in 1804, and established himself in his 
career just as Hamilton’s ended; Richard 
Harrison, John Wells, Josiah Ogden Hoff- 
man, and others. 

Similar addresses were presented by the 
members of the bar, residing at Albany, 














XUM 


Chancellor James Kent. 161 





and also by those who were attending a term 
of the Supreme Court held at Utica, includ- 
ing Elisha Williams, Thomas J. Oakley, 
John C. Spencer, and Benjamin F. Butler: 
virt eruditisstmt atque clarissimt. 
Immediately after this retirement he visited 
the Eastern States, accompanied by his only 
son, William Kent. This son was a worthy 
inheritor of his father’s greatness. Eminent 
as a lawyer, able as a circuit judge of the 
first circuit of New York, distinguished as 
Royall professor of law at Harvard, being the 
successor of Judge Joseph Story, and be- 
loved as a man. When he died in 1861, 
the bar of New York City held a meeting 
to express the feelings of the profession on 
the sad event. The resolutions passed, and 
the eulogies pronounced, compose the ap- 
pendix in Vol. 34 of Barbour’s Supreme 
Court Reports, and the address of James T. 
Brady therein contained, for impressive elo- 
quence and depth of sympathy, is a model 
of its kind, and well worth the perusal of 
any man. On returning from this journey, 
the Chancellor, for he will always be called 
the Chancellor, resolved to move away from 
Albany, and once more reside in New York. 
He intended to be chamber counsel, for to 
resume practice at the bar was not conson- 
ant with the professional ideas then prevail- 
ing. As he said to James I. Roosevelt, 
afterwards judge of the Supreme Court in 
New York City, “I would rather saw wood.” 
His own memorandum is as follows: ‘“ The 
Trustees of Columbia College immediately 
tendered me again the old office which had 
lain dormant from 1795. I undertook (but 
exceedingly against my inclination) to write 
and deliver law lectures. In the two char- 
acters of chamber counselor and college 
lecturer, I succeeded by steady perseverance 
beyond my most sanguine expectations. I 
have introduced my son into good business, 
I live aside of my daughter, and I take ex- 
cursions every summer with my wife and 
daughter all overthe country. I give a great 
many written opinions.” It may not be out 





of place here to state that the large law li- 
brary of Chancellor Kent was, up to about 
a year ago, in the office of his great-grand- 
sons William and Edwin C. Kent. It was 
decided to pack the books, and move them, 
and I had the pleasure of handling and ex- 
amining many of the volumes at that time. 
Nearly every one contained marginal notes, 
and these notes now copied in typewriting 
number over eight hundred pages. In the 
early volumes of the Massachusetts Reports 
are many notes referring to the legal knowl- 
edge and keen discernment of Chief-Justice 
Parsons. There are also pasted in obituary 
remarks on the death of judges and news- 
paper articles on their lives. ‘I have read 
this volume with pleasure,” he writes in a 
Connecticut Report; ‘these decisions are 
to the honor of the court.” And this note 
in 3 Sumner, 230 is characteristic: ‘‘ When 
will our judicial decisions be brought to 
beauty, terseness, and simplicity? The 
opinion here consumes forty pages, and it 
might very properly and with sufficient in- 
struction have been compressed within two.” 

But to return to his narrative: ‘ Hav- 
ing got heartily tired of lecturing, I aban- 
doned it, and it was then that my son pressed 
me to prepare a volume of the lectures for 
the press. I had no idea of publishing them 
when I delivered them.” The first volume 
of his commentaries was published in 1826, 
and the whole work was completed in 1830, 
during which time he was chosen president 
of the New York Historical Society. To 
dwell at length on this lasting monument to 
his fame is unnecessary, for wherever law is 
known, studied, and practiced there is the 
white mark of acknowledged homage ac- 
credited to the great American commen- 
tator. 

The names of Blackstone and Kent are 
indissolubly linked together. As Judge 
Dillon admirably says in his recent schol- 
arly and delightful work, “Laws and Juris- 
prudence of England and America,” “The 
American bar and people venerate the name 
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and character of Chancellor Kent. Simple 
as a child in his tastes and habits through- 
out his tranquil and useful life; more than 
any other judge the creator of the equity 
system of this country, the author of com- 
mentaries which, in accuracy and learning, 
in elegance, purity, and vigor of style, rival 
those of Sir William Blackstone, his name 
is admired, his writings prized, his judg- 
ments at law and in equity respected in 
every quarter of the globe (and nowhere 
more than in England), wherever in its 


widening conquest the English language, 


which is the language of freedom, has carried 
the English law.” 

Twenty-four years previous to the pub- 
lication of his commentaries, he with Judge 
Radcliff had published their Revision of the 
Laws of New York. 
published his ‘“‘ Notes to the Charter of the 
City of New York” in 1829. 

From this period on, Kent spent his days 
in attending to the preparation of new edi- 
tions of his commentaries, in reading his 
favorite classic writers (he had read Juvenal, 
Horace, and Virgil eight or ten times) and 
books of travel, entertaining distinguished 
visitors, corresponding with the foremost 
men of the day, and traveling into different 
parts of this country. 

England’s great judges, such as Denman, 
and Germany’s learned scholars, such as Lie- 
ber, not to mention our own Edward Ever- 
ett, Charles Sumner, and Daniel Webster, 
wrote to him constantly for advice, opinions, 
or for friendship’s sake. 


from Webster who called Kent “his friend, 
admirer, and pupil.” 


“ Boston, Oct. 29, 1832. 


doubtless aware, has published a labored defence 


Chancellor Kent also | 








Space forbids the | 
quotation of many letters, but here is one | 


“In the silence of abler pens and seeing, as I 
think I do, that the affairs of this Government 
are fast approaching a crisis, I have felt it my 
duty to answer Mr. Calhoun. And as he adopted 
the form of a letter in which to put forth his opin- 
ions I think of giving my answer a similar form. 
The object of this is to ask your permission to 
address my letter to you. I propose to feign 
that I have read a letter from you calling my 
attention to Mr. Calhoun’s publication and then 
in answer to your supposed fetter to review his 
able arguments at some length, not in the style of 
a speech, but in that of cool, constitutional and 
legal discussion. If you feel no repugnance to 
be thus written to, I will be obliged to you for your 
assent ; on the other hand if any reasons suggest 
themselves to you against such a form of publica- 
tion, another can be adopted. I cannot complete 
the paper before election, as I am at present a 
good deal pressed with professional affairs; but I 
hope to bring it to light in the course of next 
month. 

“T have little to say to you, my dear sir, upon 
political subjects. ‘The whole ground is open to 
you. I trust you will be one of those who have 
votes to give, and I devoutly pray that you may 
yet see some way of uniting the well disposed to 
rescue us from peril. 

“T am, dear sir, with most sincere and true 
regard, yours, 

Dan’L WEBSTER.” 


Hon. James Kent, New York. 


It may be added that Webster’s request 
was graciously granted. Some idea of the 
temper of the times is afforded by the fol- 
lowing passage from a letter to Kent, written 
by Chief-Justice Dagget of Connecticut on 
October 29, 1832: — 

“T declare to you, my friend, though I witnessed 
the shutting of the port of Boston in 1774, the 
battles of Lexington and Bunker Hill in ’75, 
the rebellion of 1787-8 in Massachusetts, and the 


| portentous period of 1789, I never felt such 
“My Dear Sir:-—Mr. Calhoun, as you are | 


of nullification in the form of a letter to Gov. | 


Hamilton. It is far the ablest and most plausible 


and therefore the most dangerous vindication of 
that particular form of revolution which has yet 
appeared. 


fearful forebodings as I now feel.” 


But of all the letters written to or by the 
Chancellor, the one he penned and sent to 
Mrs. Elizabeth Hamilton, the widow of 
Alexander Hamilton on the tenth day of 
December, 1832, is easily first in importance 
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of matter and thoroughness of treatment, 
and especially valuable as an historical docu- 
ment on account of the position, personal 
relation, and special knowledge of the writer. 
The alleged cause of the Burr-Hamilton 
duel was a clause in a letter signed by Dr. 
Charles D. Cooper, which read as follows: 
“T could detail to you a still more despicable 
opinion which General Hamilton has ex- 
pressed of Mr. Burr.” Hamilton, in reply to 
Burr’s letter demanding an “ acknowledg- 
ment or denial of the use” of such expression, 
wrote to the effect that he found the opinion 
in question to be founded on these words: 
“General Hamilton and Judge Kent have de- 
clared in substance that they looked upon Mr. 
Burr to be a dangerous man, and one who 
ought not to be trusted with the reins of 
government.” And it is a fact that for 
some time Burr hesitated, undecided which 
one to challenge first. Kent spent some 
time with Hamilton at the latter’s country- 
seat ‘The Grange,” just before the dawn 
lifted on that notable eleventh day of July, 
1804, when in a quiet nook sheltered by the 
heights of Weehawken, the great Federalist 
met his death. 

This Hamilton letter is really a memor- 
abilia covering some eighty-five pages in 
typewriting, and which he divided into three 
parts: First, his personal knowledge of 
Hamilton from 1782 to the call of the Con- 
vention in 1787; Second, Hamilton’s ser- 
vice in relation to the origin and adoption 
of the Federal Constitution, and third, his 
subsequent life. I shall quote, in part only, 
his estimate of Hamilton as a lawyer and 
man: — 


“In the summer of 1784 Col. Hamilton at- 
tended the Circuit Court at Poughkeepsie and I 
had then an opportunity for the first time of seeing 
him at the bar as a counselor addressing the 
court and jury. It was an interesting county 
circuit. Col. Lawrence of New York, Peter W. 
Yates of Albany, Egbert Benson (my revered 
preceptor and who still lives a venerable monu- 
ment of the wisdom, the integrity, the patriotism 





and the intrepidity of the sages of the Revolution), 
and some other gentlemen of the profession, 
whose names I do not now recollect, attended 
the Court. I was struck by the clear, elegant and 
fluent style and commanding manner of Hamilton. 
At that day everything in law seemed to be new. 
Our judges were not remarkable for law learning. 
We had no precedents of our own to guide us. 
English books of practice as well as English 
decisions were resorted to and studied with the 
scrupulous reverence due oracles. Nothing was 
settled in our courts. Every point of practice 
had to be investigated, and its application to our 
courts and institutions questioned and _ tested. 
Mr. Hamilton thought it necessary to produce 
authorities to demonstrate and to guide the 
power of the court, even in the now familiar case 
of putting off a case for the circuit, and to show 
that the power was exercised, as he expressed it, 
in sound discretion and for the furtherance of 
justice. He never made an argument in court in 
any case without displaying his habits of thinking, 
and resorting at once to some well founded 
principle of law, and drawing his deductions logic- 
ally from his premises. Law was always treated 
by him as a science founded on _ established 
principles. His manners were gentle, affable and 
kind, and he appeared to be free, liberal and 
courteous in all his professional intercourse. This 
was my impression at the time.” 


Chancellor Kent was not the man to in- 
dulge in extravagant phrases or periods or- 
nate with elaborate emotion and meaningless 
enthusiasm. He had spent his honored days 
in weighing facts and probing principles. We 
can appreciate, therefore, the full value of 
his words pertaining to Hamilton, who, when 
living, was either loved or hated, but never 
treated with the scorn of belittling indiffer- 


ence. And these are his words: — 


«| knew General Hamilton well. His life and 
actions for the course of twenty-two years had 
engaged and fixed my attention. For the last 
six years of his life he was arguing cases before 
me. I have been sensibly struck in a thousand 
instances with his habitual reverence for truth ; 
his candor, his ardent attachment to civil liberty ; 
his indignation at oppression of every kind ; his 
abhorrence of every semblance of fraud; his 
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reverence for justice; his sound legal principles, 
drawn by a clear and logical deduction from the 
purest Christian ethics, and from the very founda- 
tion of all rational and practical jurisprudence. 
He was blessed with a very amiable, generous, 
tender and charitable disposition, and he had the 
most artless simplicity of any man I ever knew. 
It was impossible not to love as well as respect 
and admire him. He was perfectly disinterested. 
The selfish principle, that infirmity too often of 
great as well as of little minds, seemed never to 
have reached him. It was entirely incompatible 
with the purity of his taste and the grandeur of 
his ambition. Every question appeared to be at 
once extinguished when it came in competition 
with his devotion to his country’s welfare and 
glory. He was a most faithful friend to the cause 
of civil liberty throughout the world, but he was a 
still greater friend to truth and justice.” 


The Chancellor was now full of years and 
full of honors. Columbia, Harvard, and 
Dartmouth had given him their highest de- 
grees; he had delivered the Phi Beta Kappa 
address at Yale: he had been tendered a 
public banquet in New York City on his 
eightieth birthday, and had been invited by 
the different bars of the country to be their 
guest. We find him in March, 1847, writ- 
ing to his son, concerning the preparation of 
the fourth edition of his commentaries, that 
“the labor will be animating and amusing 
when soft and balmy spring comes.” His 
appearance, which was tall and slender, with 
strong features, dark eyes, and complexion, 
had lost very little of its wonted sprightli- 
ness and energy, while his mind was clear 
and strong to the end. His son, William 
Kent, wrote that the ten last years of his life 
were the happiest. He was surrounded by 
his wife, his companion of every joy and 
sorrow for sixty-three years, and his family, 
for his son had resigned his professorship at 
Harvard in order to be near his father. A 
charming account of the close of Chancellor 
Kent's life written by his son discloses many 
interesting facts. It seems that questions 


on points of law, cases for arbitration and 
inquiries as to general and constitutional 





jurisprudence were presented to him from 
all parts of the United States, and even from 
the British provinces, to the end of his life. 
He never remitted his constant readings of 
the English and American reports, while he 
found his serenest consolation at this ad- 
vanced age of eighty-four years in reading 
literature. His chief delight, however, was 
in poring over books of travel. He had 
a passion for one thing — geography. He 
told his friend, Judge McCoun, that he “ was 
a better geographer than a lawyer.” The 
books of voyages and travels largely out- 
numbered all others in his library, and to 
the amusement of his friends he would 
enthusiastically trace the discoveries in Cen- 
tral Africa and Asia, and accompany Parry 
and Franklin in the Arctic circles. He 
would draw maps of routes, islands, and 
promontories, showing adventurous courses, 
which his friends possessed as valued and 
characteristic relics. —The summers he passed 
at his country retreat in New Jersey, and he 
resided in the city during the winter seasons. 
He grew mellow with increasing years, and 
all acerbity of partisan feeling had gone. 
He reverted with praise to the men whom 
he had vigorously opposed in his early days, 
and his opponents reciprocated this good 
feeling. He was universally known in the 
city, and had a word of cheer for all. The 
long day of his life was now drawing to a 
close, and just before the earthly curtain 
fell, he gathered his children around him, 
and spoke these words to them: ‘I believe 
in the doctrines of the Prayer-book as I 
understand them, and hope to be saved 
through the merits of Jesus Christ. My 
object in telling you this is that if anything 
happen to me, as it soon must, perhaps it 
would console you to remember that on this 
point my mind is clear. I rest my hopes of 
salvation on the Lord Jesus Christ.” 
He-died at the city of New York on the 
12th day of December, 1847. The bar of 
that city met soon after his death, and a 
committee was appointed which duly con- 
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vened, prepared, and presented appropriate 
resolutions. Addresses were delivered by 
Benjamin F. Butler, Daniel Lord, and Hugh 
Maxwell. As this article is not a study, but 
a biographical sketch, a critical apprecia- 
tion of Chancellor Kent’s services to his 
State and Nation, or of his unimpeachable 
character is not called for here. His life 
tells its own worth. And Ogden Hoffman 





| was right when he said, “His name is 


eulogy.” 


[This brief and inadequate sketch is compiled chiefly 
from Chancellor Kent’s correspondence, including a long 
letter to Thomas Washington, dated May 1, 1799, Mem- 
oranda of his Life, and contemporaneous records, For the 
use of these abundant materials, I am indebted to the kind- 
ness of the representatives of the Chancellor’s family, and 
especially to William Kent and Edwin C. Kent, for their 
unfailing courtesy and willing aid. —C. S. M.] 


THE YOUNG LAWYER. 


By JoHN WayLAND PEDDIE. 


T is said, “Necessity knows no law.” 
Therein, perhaps, is the young lawyer a 
necessity. Anyhow, the average commun- 
ity thinks him a necessity, and tolerates him 
for that flattering reason. They condone 
his existence in the hope that by a fruitful 
future he may retrieve a barren past. 

They scarcely realize that somewhere be- 
tween the disheveled locks and cadaverous 
cheeks of the youthful lawyer there already 
lurks some legal lore timidly waiting devel- 
opment. A child does not— unless, per- 
haps, a Bostonian — read Browning for his 
first lesson. No, he must, before anything 
else, peruse the numerous soliloquies ‘written 
upon the “horse,” “ rat,” “cat,” and other 
monosyllabic subjects that have crept into 
our primers. After he has fully compre- 
hended that “ This is a horse,” and its con- 
comitant “Is this a horse?” he may pro- 
ceed to more complicated and _ perhaps 
interesting questions. 

So it is with the young lawyer. He must 
first learn ‘“ This is law,” and its concomi- 
tant ‘‘ Is,this law?” before he can fully grasp 
such a question as was put by an English 
judge to a kind but feminine witness: ‘“ My 
good woman,” said the learned judge, “‘ you 
must give an answer in the fewest possible 
words of which you are capable, to the plain 
and simple question whether, when you were 





crossing the street with the baby on your 
arm, and the omnibus was coming down on 
the right side, and the cab on the left, and 
the brougham was trying to pass the omni- 
bus, you saw the plaintiff between the broug- 
ham and the cab, or whether, and when you 
saw him at all, and whether or not near the 
brougham, cab, or omnibus, or either, or 
any two, and which of them respectively, or 
how it was.” 

No more entertaining spectacle can be 
witnessed than the typical young lawyer. 
The older men of the profession look upon 
him as a sort of masculine ingénue, and 
concoct all manner of ordeals to put him 
through. They forget the young lawyer 
does not need cremation to teach him fire 
burns. Their attitude towards him might 
approach 7x loco parentis, had they a clearer 
recollection of their own hardships. How- 
ever, the young lawyer is above the vale of 
tears, and deeds over to his old enemy re- 
spect and admiration — confessedly reserv- 
ing, though, a rather large defeasance clause. 

In the young lawyer is all that fosters 
ambition — pride, caution, and courage, 
though this trinity of parts he sometimes so 
unfortunately blends as to make their har- 
mony broken. Pride he must have, for 
no one else admires him; caution he must 
have to realize this, and courage to meet it. 
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If he have in him any metal besides brass, 

there is a suggestion of hope to be found in 

the words of an unrecognized poet who 

sang: — 

Tell me not there is no lot for lawyers, young and 
thin 

To fill by strife in this dark life of politics and sin. 

With modesty he ‘ll tread, you ‘ll see, bright meadows 
some fine day, 


Till he reach this lot where his ancestors rot in sym- | : ; 
| look upon the puerile nicety of the unsoiled, 


pathetic clay. 


So, kind reader, whether judge, advocate, | 
or yourself an embryonic Justinian, look not | 
Rather | 


help him on his way that there may be fewer | 


with scorn upon the young lawyer. 


of us. 


Old judges smile with somewhat the same | ; "eR és 
‘an | from court to jury as the following*: “ You 
cordiality upon the young lawyer that they | 


bestow upon the prisoner. They are both 
being tried, to be sure, but is it not fair to 
believe one, as well as the other, innocent 
until proved guilty? No, this would violate 
all precedent. Not acase can be found to 
support it. The young lawyer is always 
guilty — guilty beyond reasonable, or, in 
fact, imaginable doubt. He has intruded 
where “‘ Angels fear to tread’’— and never 
do! And with the exception of a few shyly 
aimed blows at the omnipresent cuspidore, 
he must make no attack, unless he would 
suffer annihilation. Let us imagine, though, 
for the moment that the young lawyer has 
His face wreathed in sort of damnum 
He has assumed 


risen ! 
absque injuria wrinkles! 


the necessary frown supposed to accompany | 


intelligence! What next? Does the judge 
the first word? No, he tilts back with bored 
disinterestedness to think what train he’ll 
catch for his suburban home. 


But the jury watch him, — poor fellow! 


In a Mississippi case,t we are told that 


* Garvin v. State, 52 Miss. 207. 


| dained by an unsympathetic world. 


|“ Juries may use their eyes as well as their 


ears.” What a silly dictum! Those jurors’ 
eyes wouldn’t close by command of the 
whole United States artillery. Every one 
of the twenty-four is riveted upon the young 
lawyer as he starts speaking. The same 


| cheerless stare that greeted onion weeds last 
| week, the farmer jury now give the unripe 


advocate. And as these yeomen of the soil 
they inwardly chuckle, “I wander what he 
knows about it, enyhow.” 

Sometimes at the end of a long and hard 
fought trial the young attorney for the de- 
fense will have his eloquent plea extin- 
guished by some such injudicious advice 


will be left to determine between the de- 
mands of public justice and the defense of 
the prisoner at bar.” 

Most of the trials of the young lawyer 
are outside the court room, for—to take 
the lee-way of an oditer dictum —is it not 
trying to him to have no trials? There is 
one class of these disappointed young men, 
however, that we do actually pity. It is 
made up of hard workers. Of poor young 


| men who, isolated in barren and cheerless 


rooms, thumb their Blackstone from morn 
till eve — faithful to their task, though dis- 
De- 


spite the numerous jeers at him and jokes 


| that have risen and set, this young lawyer 


will always be an indigenous disfigurement 
of our “fair” country. And, even if he 


. | be never known except to a few kind Sa- 
lean forward with eager expectancy to catch | 


maritans of the legal profession, some day 


| when he has filled his “lot,” others will offer 


him posthumous praise. But, though their 
words ring as gold, there still remains an 
alloy of injustice. 


2 State v. Brooks, 4 Wash. 328. 
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COUPLET AND QUATRAINS. 
By WENDELL P. STAFFORD. 


OQuestioner.— Give me a rule how each day should be passed. 
Oracle.— As though a trumpet said, “ It is thy last.” 


WHAT THE DAY SAID AT EVENING. 


Go and delve a thousand days, 
Let each day a thousand be, 
Thou shalt never win the praise 
I have vainly proffered thee. 


A BIRD’S-EYE VIEW OF VERSE. 


Well, well, Mr. Poet, your plaint we have heard, 
But, we’re sorry to add, you are not the first bird 
Who has had to snatch up all his chances to sing 
Twixt the scratch of a claw and the flap of a wing. 


FROM DEEP TO DEEP, 


All song is but an echo 
From memory’s marvellous horn, 
And prelude to a sweeter lay 
Whose singer is unborn. 


THE MUSE IRONICAL, 


She would foil Phidias, let Apelles find 

Her frown upon his canvas; she would tease 
Unto despair tongue-tied Demosthenes. 

She loved one poet only. He was blind. 


THE QUATRAIN. 


To snare the light foot of the Muse, 
It only takes four fragile threads. 
The trap’s a certain one to use — 
If you'll but set it where she treads. 
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A SKETCH OF THE SUPREME COURT OF OHIO. 


II. 


By Epcar B. KINKEAD, OF THE COLUMBUS BAR. 


THE JUDGES UNDER TERRITORIAL GOVERNMENT. 


N all there were nine judges named under 

the territorial government, only eizht of 
whom served, John Armstrong and Wm. 
Barton never having accepted. Sketches of 
Samuel Holden Parsons, James Mitchell 
Varnum, John C. Symmes, Gen. Rufus R. 
Putnam, Return J. Meigs and Joseph Gil- 
man only are given. 

JAMES MITCHELL VARNUM, one of the 
territorial judges to whom the saying “‘ and 
we shall not soon look upon his like again” 
is particularly applicable, was, as his biog- 
rapher said, “‘a man made on a gigantic 
scale,” and we shall find in the course of 
this article no man whose character and at- 
tainments are more worthy of emulation, 
from which more fruitful lessons can be 
gathered. Too great an honor could not 
have been bestowed upon such a man in the 
present age. We cannot but reflect, how- 
ever, that in the now crowded condition of 
ambitions a man seldom attains the distinc- 
tion won by General Varnum at his age. 
He was born in 1749 in Dracut, Mass., 





graduated from Rhode Island College, now | 


Brown University, at the age of twenty, with 


first honors; was 


admitted to the bar at | 


twenty-two; entered the army at twenty- | 
| 1787. On the 4th of July next the pioneers 


seven, was a member of Congress at thirty- 


one, resumed the practice of law at thirty- | 


three; again elected to Congress at thirty- 
seven; came to the great northwest at 
thirty-nine, and died at forty. General 
Varnum had many attainments, being par- 
ticularly fond of military service, though we 
are more interested in his legal life. He 
engaged in many very important suits in the 
State of Rhode Island, displaying wonderful 
ability as an orator. He came in contact 
with such men as Jesse Root, afterward 


Chief Justice of the Supreme Court of Con- 
necticut, and compiler of Root’s Reports, 
William Channing of Rhode Island, and Dr. 
Johnson of Stratford, compelling his adver- 
saries to say of him “ that he was a man of 
uncommon talents, and of the most brilliant 
eloquence.” The fashion of those days re- 
quired members of the bar to be elegantly 
dressed. ‘General Varnum appeared with 
a brick-colored coat, trimmed with gold lace ; 
buckskin small clothes, with gold lace bands ; 
silk stockings and boots; a high, delicate 
and white forehead; eyes prominent, and of 
a dark hue; somewhat corpulent; well pro- 
portioned, and finely formed for strength 
and agility; a profuse head of hair, short on 
the forehead, turned up some, and deeply 
powdered and clubbed. When he took off 
his cocked hat, he would lightly brush his 
hair forward, and with a fascinating smile 
lighting up his countenance, take his seat 
in court.” 

When the Ohio Land Company was or- 
ganized in Boston, General Varnuna was made 
a director and appointed with Samuel H. 
Parsons and John Cleves Symmes, judge of 
the Supreme Court of the Northwest Terri- 
tory, emigrating to Marietta early in June, 


celebrated the day, and of course Varnum 
the orator was selected for. an address. 
Upon the historical rolls of Ohio no more 
patriotic nor beautiful literary gem can be 
found. The taking off of General Varnum 
was particularly sad. He was taken with 
consumption, and being unable to return to 
his native land, then far away, where he had 
left his life-partner, he bid farewell to his wife 
in a most matter-of-fact letter, and yet full of 
beautiful sentiment, in which he said: “ Dry 
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up your tears, my charming mourner, nor 
suffer this letter to give too much inquietude. | 
Consider the facts at present as in theory, 
but the sentiments such as will apply when- 
ever the change shall come. I know that | 
humanity must and will be indulged in its | 
keenest griefs, but there is no advantage in 

too deeply anticipating our inevitable sor- 

rows. If I did not persuade myself that 

you would conduct 


| 


| Washington Chief Judge, which he held un- 


til his death. He came to his death by 


| drowning, while returning to Marietta, in 
| descending the rapids of the Big Beaver 


River, Nov. 17, 1789, aged fifty-two years. 
JOHN CLEVES SYMMEsS, of New Jersey, 
was the third member of the first Supreme 
Court of the Territory, and served through- 
out the life of the court. He was born in 
New Jersey, July 21, 





with becoming pru- 
dence and fortitude, 
upon this occasion, 
my own unhappiness 
would be greatly in- 
creased, and perhaps 
my disorder too, but 
I have so much con- 
fidence in your dis- 
cretion, to un- 
bosom soul,” 


as 
my 
This letter was written 
about the 21st of 
December, 1787, 
when the twenty-sixth 
law promulgated by 
the Governor and 
judges had been is- 
sued. Judge Varnum 
died on the tenth day 
of January, 1789, his 
‘‘ funeral being atten- 





1742, and died in Cin- 
cinnati, Feb. 26,1814. 
He emigrated to the 
Northwest Territory 
in January, 1789, 
settling in the Miami 
country. He had 
been a judge of the 
Supreme Court of 
New Jersey, being 
Chief Justice at the 
time of his appoint- 
ment. He had also 
been a representative 
in the old Congress 
of 1785 and 1786. 
His daughter was the 
wife of President Wil- 
liam Henry Harrison. 

JUDGE RuFus Put- 
NAM was born April 
9, 1738, at Sutton, 








ded with all the cere- 
mony respect 
due to distin- 
guished a person.” 
SAMUEL H. PARSONS was born at Lyme, | 
Connecticut. He graduated at Harvard, was | 
admitted to the bar in 1759. In 1762, at 
twenty-five years of age he was elected to | 
the legislature of Connecticut and was suc- 
cessively re-elected until 1774. He rendered 
distinguished military service, attaining the 
rank of general. He was appointed one of | 
the first judges of the Northwest Territory, | 
his commission being dated Oct. 23, 1789. 
And in 1789 he was nominated by General 


and 
sO 


WILLIAM B, CALDWELL. 


| His father’s name was Elisha. 


| tages were few. 


Massachusetts, and 
died at Marietta, 
Ohio, May 4, 1824. 
Israel Putnam, 
the great general in the Revolutionary War, 
was a cousin of Judge Putnam. Judge Put- 
nam’s father died when the son was but seven 
years of age, and his educational advan- 
Notwithstanding this, how- 
ever, he was called to fill many important 
places of trust, and came in contact with the 
best minds of his day. He served in the 
war of 1757, of England against France; 
was made an ensign March 12, 1760, in 
the reign of George II—his commission 
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i 


being signed by Governor Pownal of the | 


Colony of Massachusetts Bay. The com- 
mission mentioned above is in the library 
of the college at Marietta, as is also some 
seventeen others, bearing dates all the way 
from 1760 to 1796, when President Wash- 
ington commissioned him as Surveyor-Gen- 
eral of the United States. 
in 1772 as one of acommittee to explore the 
lands in the 


He was selected 


south 


try, at that time, able to plan and construct 
the needed fortifications in and around Bos- 
ton. When the “Ohio Company” was 
formed and Congress had made the great 
Northwest Territory free to all Americans, 
Judge Putnam’s name became so indissolubly 
connected therewith that it will remain so 
for all time. He had full charge of all the 
business of the Ohio Company relative to 

the settlement of that 





had been 


granted to the Pro- 


which 


vincial troops, and 


proceeded to perform 


that duty; but was 
not allowed to carry 
it through to the end, 
as orders came from 
King George III that 
no more lands were 
to be granted, and 
thus ended the labors 
of that committee. 
This order by King 
George caused great 
dissatisfaction, and a 
few years after, when 
the storm came, the 
fact that such an order 
had been issued aided 
greatly in 
for 


gaining 


troops General 





company’slands. He 
was made a judge of 
the Court of Common 
Pleas, the first court 
to be organized within 
the territory, and was 
also made one of the 
three judges in the 
territory. Afterwards 
he was made Survey- 
or-General of the 
United States. In 
1792 he was made a 
brigadier general in 
the regular army by 
General Washington. 
He served as a mem- 
ber of the Constitu- 
tionial Convention of 
1802. He wasacon- 
sistent Christian, be- 


ing a member of 








Washington’s army. 
Judge Putnam was 
of the first to 
tender his services to 
the time came for action; 
pointed lieutenant-colonel of Colonel David 
Brewer's regiment. 


one 


his country when 


he was ap- 
Although he made no 
pretense of being an engineer, the fact be- 
came known that he had worked as a me- 
chanic under British engineers during the war 
with France, and he was called upon to con- 
struct the fortifications around Boston. Judge 
Putnam received several very commendatory 
letters from General Washington, and was 
considered the only man in the whole coun- 


RUFUS P. 





the 
church all 
No man 

could have been, better qualified to under- 
take the arduous task of a leader in the 
great work of opening for settlement a new 
country, than was Judge Putnam. Starting 
at the very bottom, he, by native force of 
character, ascended to a height where few 
will reach, and be it said to the credit of 
labored with him that none 
seemed to envy, but all to rejoice at his suc- 
cess. So deeply did he impress himself 
upon the Northwest Territory, that so long 
as histories are printed and read, just so 


Congregational 
D D 

his life. 

was, 


RANNEY. 
or 


those who 





long will the name of Putnam live. His was 
one of those 
«« Souls that make worth their center, and to that 

Draw all their lines of action.” 

RETURN JONATHAN MEIGS was born in 
Middleton, Connecticut, in 1765. He emi- 
grated to Marietta in the autumn of 1788. 
He graduated at Yale with the highest 
honors, and was admitted to the bar before 


coming west. He 
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In 1810 he was again elected Governor 
of Ohio. He was appointed by President 
Madison as Postmaster-General, which posi- 
tion he held for nine years. His declining 
years were spent in his quiet home at Mari- 
etta. He died March 29, 1825. 

JOSEPH GILMAN was born in New Hamp- 
shire in 1736. He removed to Marietta in 
1789. He was appointed judge of the Court 

of Quarter Sessions 





brilliant 
the 
He became the warm 


performed 
service in war. 
friend of Governor 
St. Clair. In 1802 
he was elected by the 
legislature a judge of 
the Supreme Court. 
The associate judges 
Samuel Hun- 
tington and George 
Tod,whose son David 


were 


was subsequently 
governor of the State. 

President Jefferson 
appointed him United 
States Judge for the 
District of Michigan. 
Very soon after he 

upon the 
of this office 
nominated 
and elected Governor 


entered 
duties 
he was 





by Governor St. Clair, 
and in 1796 was ap- 
pointed by the Presi- 
dent one of the judges 
of the 

Supreme 


General or 
Court of 
the Northwest Terri- 
and attended 
sittings of that court 
at Marietta, Cincin- 
nati and Detroit, serv- 
ing from Dec. 22, 
1796, to March 3, 
1803. He 
1806, aged 
years. 


tory, 


died in 
seventy 


JUDGES UNDER 
THE CONSTITU- 
TION OF 1802. 

There were in all 
thirty judges under 
the old Constitution, 








of Ohio. The State 
Senate however de- 
clared his election 
void, as it was said he had forfeited his citizen- 
ship by his residence in Louisiana and 
Michigan. He was thereupon immediately 


soon after sent to the United States Senate 
to fill out the unexpired term of Hon. John 
Smith, who resigned to avoid impeachment 
for alleged complication with the Burr con- 
spiracy. Judge Meigs was chosen to a full 
term in the United States Senate from 
March 4, 1809. 


ALLEN G, THURMAN, 
(FROM PHOTOGRAPH BY BAKER, COLUMBUS, 0.) 


| ing found under that head. 





two of whom, Judges 
Caldwelland Ranney, 
being judges also 
under the new Constitution, their sketches be- 
Many of the 


| judges under the Constitution of 1802 were 
elected judge of the Supreme Court, and was | 


men of remarkable ability, which was recog- 
nized by calling them to fill other important 
political positions, though it may bea question 
of opinion whether a governorship, senator- 
ship, or cabinet position is in point of fact a 
higher position than a place upon the high- 
est judicial bench. It is at least a recogni- 
tion of ability for one to be called to fill’one 
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of the positions named. The old Supreme 


Court of Ohio, however, was regarded as 
one of the ablest courts of the United States, 
and was acknowledged as such wherever the 
common law prevailed. Of the judges, 
there were Huntington, Meigs, Brown and 
Wood who were elected to the governorship 
of the State, Judge Ranney being an unsuc- 
cessful candidate. Judges Meigs, Brown, 
Burnett, McLean were United States sena- 
tors. 

Reference has formerly been made to the 
vast amount of work performed by the older 
judges, and to the hardships endured by 
them. In the present age the cry is that 
our judges are housed up and worked to 
death, but it was not so in former days. 
The following story told by Judge Charles 
T. Sherman portrays the hardships which 
had to be gone through with by the early 
courts; it was during the time when Judge 
Birchard was on the bench. The Supreme 
Court was in session at Mansfield, and just 
as it was about to adjourn, late in the even- 
ing, there arose a question of practice upon 
which the judges were divided, and they re- 
quired a certain work on practice, the near- 
est copy being at Wooster, forty miles away. 
Judge Sherman mounted a horse, went to 
Wooster, got the book desired, and was 
back at Mansfield before day. The judges 
decided the case by candle light, and de- 
parted for the next county seat. What a 
difference between then and now! Our Su- 
preme Court sits always at Columbus, and 
when a book or anything else is wanted, the 
judges have but to press a button. The 
opinions of the present court are written by 
electric light, while the old were written by 
candle light. 

Think of one of the judges of our court 
riding behind an ox-team for two days to 
reach the place of holding court. But Judge 
Lane rode two whole days behind such a 
team in order to travel from Norwalk to 
Tiffin, a distance of thirty-five miles, to hold 
the first court held there in 1824. 





Court was held, in those early days, in 
log cabins, sometimes in those of private 
citizens, or in log churches. The jails looked 
like stables, the only difference being 
that the jail had a lock, the stables none. 
When court was in session, in one of the 
northern towns, in the early days, an Irish- 
man had been fined eight dollars for as- 
sault and battery. Walking up to the 
clerk’s desk he threw down the money to 
pay the fine and said, ‘Now I hope this 
Demerara team will be satisfied.” The clerk 
asked him what he meant by Demerara 
team, and he said, ‘‘ Look up there. You 
see that president judge and three associate 
judges? Well, sir, that is a Demerara team 
— three mules and one jackass.” 

The ‘Demerara team” story probably 
originated in Cincinnati, when a lawyer was 
endeavoring to obtain a writ in mandamus 
before the old Court of Common Pleas, 
when, after having convinced the president 
judge that it should be issued, the associ- 
ates would not agree to it. The president 
judge thereupon remarked, “We will take 
the papers and decide the matter in the 
morning.” On the following morning the 
president judge announced that “he had 
carefully examined the papers and was now 
convinced that the writ ought not to be 
granted, and could not legally be granted; 
but my brother associates upon the bench 
are now convinced that the writ ought to be 
granted each and all of them; and thus 
with the tables turned this morning, they 
still disagree with me; we will further con- 
sider this matter.” The lawyer however in- 
sisted that it was necessary that the writ be 
granted at once. The president judge said: 
“We can’t help that. I am convinced that 
you have no rights here, and I will convince 
my associates.” But the lawyer replied 
“They are a majority, and they will now 
grant the writ.” President judge: “ But 
I mean to convince them my way.” Law- 
yer: “They willnever go your way. This 
court is a regular Demerarateam!” Pres- 
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ident judge: ‘What do you mean by 
that?” Lawyer: ‘I mean what I say. 
This court is a Demerara team, composed 
of one mule and three jackasses; when 
the mule wants to go, the jackasses won't, 
and when the jackasses want to move, the 
mule won’t budge a step!” President 
judge: ‘“ This is a contempt of court, brother 
G., and I fine you ten dollars.” Lawyer G.: 
‘* No matter what you 
do — the ass-ociates 
will not go with you.” 
Presidentjudge: “ Sit 
down, brother G. ; we 
will have no more of 
this. If we are a 
Dem-crror-ah team, 
drive on with your 
man-dam-us ! We will 
hear you further in 
argument.” 

It is said that for 
some time after the 
organization of the 
court in banc the 
judges held no public 
They occu- 
pied four beds in one 
room in  Russell’s 
tavern in Columbus. 
The luxury of a sep- 
arate bed for each 
was due their judicial 
position. 

In their delibera- 
tions it is said that 
when a case was called, Pease, Chief Justice, 
said he decided in favor of the plaintiff ; Hitch- 
cock and Sherman concurred, Burnett dis- 


session. 


sented, and the Chiefthen said, “Sherman, you | 
have good a voice, you may read the papers; | 
| stitution, assembled at Chillicothe March 1, 


we will see what these lawyers say about it.” 


The reporter, Charles Hammond, did not | 


meet the court in banc at Columbus, and at 


the close of the term, Judge Pease packed | 
| Jefferson County, but after a most diligent 


up the papers and sent them to Mr. H., with 


a letter reading something in this wise: “I | 





THOMAS W. BARTLEY. 
(FROM PHOTOGRAPH BY BAKER, COLUMBUS, 0.) 


inclose to you a batch of unlicked cubs of 
opinions, which you are to lick into shape 
and publish according to law.” 

But the biographical sketches of the 
judges of the old Supreme Court must 
proceed. 

SAMUEL HUNTINGTON was appointed by 
the first legislature to a seat on the bench 
of the Supreme Court, March 1, 1803. He 
was born in Connec- 
ticut in 1785, was 
admitted to the bar, 
engaging in that pro- 
fession in his native 
state until 1800, when 
he came to Ohio, liv- 
ing at Youngstown, 
Marietta, Norwich 
and Cleveland. Was 
a member of the Con- 
stitutional Conven- 
tion of 1802, and a 
state senator from 
Trumbull County. 
He was a member of 
the Supreme Court 
when articles of im- 
peachment were filed 
against that body,and 
resigned the judge- 
ship, as he was 
elected Governor of 
the State. It has 
been said of him 
that “his character 
for strict integrity, 


| great executive ability and accomplished 


scholarship was second to that of no incum- 
bent of the executive office.” 

WILLIAM SPRIGG was appointed April 2, 
1803, by the first legislature under the Con- 


1803, together with Return J. Meigs, Jr., 
and Samuel Huntington as judges of the Su- 


preme Court. He was appointed from 


search and inquiry nothing can be found 
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having any reference to his life and char- 
acter. He resigned his position on the 
bench April 12, 1806, and George Tod was 
appointed in his place. 

GEORGE TOD was elected judge of the 
Supreme Court on the first day of January, 
1807, to fill the vacancy occasioned by the 
resignation of William Sprigg. He was a 
prominent lawyer of Youngstown, Ohio, 
born in Suffield, Connecticut, December 11, 
1773, graduated at Yale College in 1795, 
and taught school at New Haven, read law 
at the law school of Judge Reeves of Litch- 
field, Connecticut. He came to Youngstown 
in 1800, was appointed prosecuting at- 
torney of the first territorial court of 
Trumbull County. He was made terri- 
torial secretary in the first year of his res- 
idence, and senator from Trumbull 
County to the State legislature in 1810 
and 1811. He served with distinction in 
the war of 1812. In 1815 he was a pres- 
ident judge of the Court of Common 
Pleas, and afterwards was prosecuting at- 
torney. After retiring from the bench, he 
devoted his time to the care of his large 
farm at Brier Hill, which afterwards became 
so celebrated for its deposit of fine mineral 
coal, developed by his son, Governor David 
Tod. He died April 11, 1841. He ranked 
as a lawyer and judge one of the first in 
Ohio. 

Judge Tod was the first judge placed on 
trial of impeachment for holding certain acts 
of the legislature unconstitutional and void, 
being duly acquitted. He was elected to 
the office of prosecuting attorney in 1836, 
which was the last office held by him, and 
his last appearance before the public was in 
1840 as chairman of a large convention, held 
at Warren, of the friends of his old com- 
mander General Harrison, who was then a 
candidate for President. 

DANIEL SYMMES, of Cincinnati, was a 
nephew of John Cleves Symmes, and 
brother of Captain John Cleves Symmes, 
the advocate of the theory of concentric 


was 





circles and polar voids. His father, Tim- 
othy Symmes, only full brother of the 
hero of the Miami purchase, was himself 
judge of the inferior Court of Common 
Pleas in Sussex County, New Jersey, but 
came west soon after his elder brother, 
and was the pioneer at South Bend, 
Hamilton County, Ohio, where he died in 
1797. Daniel was born at the ancestral 
home in 1772, graduated at Princeton Col- 
lege, and came out with his father; was 
made clerk of the territorial court, studied 
law and practiced some years at Cincinnati, 
after Ohio was admitted was a State senator 
from Hamilton County and Speaker of the 
Senate; upon the resignation of Judge 
Meigs from the Supreme Bench in 1804, 
was appointed to his place and held it 
until the expiration of the term, when he 
secured the post of Register of the Cin- 
cinnati land office, and performed its duties 
until a few months before his death, May 
10, 1817. 

THOMAS SCOTT was born October 31, 
1772, in Skypton (Washington), afterwards 
Alleghany County, Maryland. Judge Scott 
wrote a very interesting account of his life, 
and notes 


from which are 


taken: — 


quotations 


“The parents of my father were Scotch-Irish. 
They emigrated from Ireland, and settled in 
Berks County in the State of Pennsylvania shortly 
after the Battle of the Boyne. ‘They were Pro- 
testants, and had sustained heavy losses by the 
Catholics previous to that battle. My father, 
through his paternal ancestor, traced his descent 
in a direct line from a very ancient aristocratic 
family, and from his maternal side in a direct 
line from the old Dukes of Buccleugh. The 
ancestors of my mother were English and Welsh.”’ 


Judge Scott became an itinerant minister 
in the Methodist Episcopal Church in 1791, 
and came to Ohio in that capacity. Further, 
quoting from Judge Scott’s autobiography, 
he said: — 

“In the winter of 1800, after having read law 
for two years under Hon. James Brown at Lex- 
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ington, Ky., I was admitted to the practice of 
law ; and in the spring of that year I removed 
my family to Flemingsburg, Fleming County, 
Ky., where I was appointed prosecuting attorney 
for the county, and obtained some little practice 
in that county, and in the counties of Mason and 
Bracken. But I did not succeed well in either 
of those counties. Although well versed in the 
elementary principles of law, yet I had never read 
a single book which treated on practice either in 
courts of law or equity. 
Besides that, nearly the 
whole force and in- 
fluence of the Method- 
ist Episcopal Church 
within the range of my 
practice, ministers and 
people, with a few hon- 
orable exceptions, were 
exerted against me to 
prevent me from obtain- 
ing practice. Their op- 
position arose from the 
fact of my having, as 
they said, left the min- 
istry to become a law- 
yer. The influences 
they brought to bear on 
me extended to Ohio, 
and have continued to 
operate politically and 
professionally from that 
day tothe present time.” 

- “In 1801 I was 
admitted to practice in 
the territorial courts of 








Judge Scott held the position of prosecut- 
ing attorney for the following counties: 
Franklin, Highland, Adams, Scioto, Gallia, 
Jackson, Pike, and Ross. 

In 1809, was elected judge of the Su- 
preme Court of Ohio. Judge Scott was the 
first man in Ohio to receive a commission 
as a justice of the peace under the Consti- 
tution. He was again elected a judge of 
the Supreme Court 
of the State in 1810, 
and was made chief 
justice, which place 
he held until 1815, 
when he resigned and 
resumed the practice, 
as the salary of a 
judge was, as he says, 
“ not sufficient to sup- 
port me and my 
family, and educate 
my children.” 

In 1815, 
elected representative 
to the General As- 
sembly from Ross 
County, served one 
session. In 1822, 
was appointed on the 
commission to revise 
the general laws of 
the State, Francis 
Dunlevy and Thomas 


was 








what is now the State of 
Ohio. In April, 1801, 
I moved my family to 
Chillicothe, Ohio, and began the practice of law 
in the territory.” 


After Dr. Tiffin had been nominated for 
governor of the new State in 1801, he re- 
signed the offices held by him, and Judge 
Scott was appointed to fill them. They 
were: prothonotary of the Court of Com- 
mon Pleas, clerk of the Court of Quarter 
Sessions, and clerk of the Court of Probate. 
In 1803 he was appointed prosecuting attor- 
ney of Adams County. At different periods 


JOSEPH 


R. SWAN. 





Ewing being the 
other members of 
the commission. 

In March, 1829, was commissioned regis- 
ter of the land office at Chillicothe by Presi- 
dent Andrew Jackson, which office he con- 
tinued to hold from that time until President 
Polk was inaugurated, when he was retired 


| by that official. 


THOMAS Morris.—In 1809 the Legis- 
lature elected Thomas Morris judge as a 
reward for his services in the important trial 
against Tod and Pease. At the next Legis- 
lature, 1810, the Legislature declared the 
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judicial office vacant. The judges had in 
1809 been reduced to four, but the Legis- 
lature reduced it to three. This cut Morris 
out, who never presided in the Supreme 
Court, and the only official act he ever 


performed was to administer the oath of | 
| pointed him minister to Brazil, from which 


office to Sheriff Lindsey. He was the son 
of Isaac Morris, a Baptist preacher, and 


was admitted to the bar in 1804, and was | 


one of the most dis- 
tinguished and ablest 
lawyersinOhio. He 
represented the State 
in the Senate of the 
United States, where 
he sat in ability and 
power among the 
highest men in that 
great body. Judge 
Thurman once said 
that the time was 
when Judge Morris 
was one of the first 
lawyers of all the 
western territory. 

WILLIAM W. IR- 
VIN was appointed to 
the Supreme Court 
on the tenth day of 
February, 1810, 
with Thomas Scott 
and Ethan Allen 
Brown, but no traces 
of his life seem to 
be left. 

ETHAN ALLEN BROWN was born July 4, 
1766, in the State of Connecticut. Before 


coming to the western country he received | 
| Connecticut, in 1798, and began practice in 


all the educational advantages obtainable, 
and was a student of Alexander Hamilton 


when he was at the height of his celebrity | 


as a lawyer, orator and statesman. He was 
admitted to the bar in 1802 at the age of 
thirty-six years. 

In 1804 he took up his residence at Cin- 
cinnati, where he entered the practice of his 
profession, taking a very high position at 


WILLIAM Y. 





| 
| 
| 
| 
| 
| 


the bar. In 1810 he was elected by the 
legislature, judge of the Supreme Court, 
which office he held for eight years. 
In 1818 he was chosen Governor of Ohio, 
1821 elected to the United States 
In 1830 President Jackson ap- 


and in 
Senate. 


position he retired in 1834. After twenty 
years of distinguished public service he 
sought repose in his 
bachelor home _ at 
Cincinnati. But Pres- 
ident Jackson urged 
him to accept the 
commissioner gener- 
alship of the Land 
Office, which he did, 
and after two years’ 
service retired. He 
died Feb. 24, 1852, 
in Indianapolis, Ind., 
after a long and use- 
ful career. His 
picture appears in 
the March number 
of this magazine. 
JUDGE CALVIN 
PEASE was born at 
Suffield, Hartford 
County, Connecticut, 
Sept. 9, 177 His 
education was 
meagre, being only 
such as the common 
schools of his day 
furnished. He read law in the office of 
Gideon Granger, his brother-in-law. Was 
admitted to the bar in Hartford County, 


GHOLSON, 


New Hartford, where he remained only two 
years, removing to Ohio in 1800, settling 
at Youngstown. Was appointed the first 
postmaster of that town. He moved to 
Warren in 1803. Was admitted to practice 
by the General Court of the Territory at 
Marietta in October, 1800. The County of 
Trumbull was organized July 10, 1800, by 
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Governor St. Clair under the Territorial 
government, and the first term of the Court 
of Common Pleas and General Quarter Ses- 
sions held on the Western Reserve was held 
at Warren, Aug. 25, 1800. Judge Pease 
was appointed clerk, holding the office until 
the Constitution of 1802 was adopted. The 
first session of the Supreme Court under 
the Constitution was held at Warren, Trum- 
bull County, on the 





office ever held by him. It was said by 
one who knew Judge Pease well, that “ His 
forensic arguments, though not florid and 
brilliant, but frequently sparkling with wit 
and humor, were able and effective, and but 
few lawyers were more successful in their 
practice.” ‘Asa member of the Bar, he 
was much respected, and always fair and 
honorable in his practice; and never sought 

an advantage not due 





first Tuesday of June, 
1803. The first judi- 
cial act passeddivided 
the State into three 
circuits, and Judge 
Pease was appointed, 
by the Legislature, 
president judge of 
the third circuit, in 
April, 1803, when 
only twenty-seven 
years of age. He 
held the office until 
Mar. 4, 1810, when 
he sent his resignation 
to Governor Hunting- 
ton. After his resig- 
nation Judge Pease 
resumed the practice 
of his profession, and 
for several years was 
the agent of.the Post 





to truth and justice.” 
He was said to be an 
adeptat relating anec- 
dotes about lawyers 
in different parts of 
thecountry. Hetold 
a good one ofa promi- 
nent professional man 
in the east. “ Mr.— 
swore in the presence 
of some one to whom 
it was offensive, who 
asked him if he swore 
before his wife? ‘Oh,’ 
said Mr. —, ‘we are 
not particular; some- 
times she swears first, 
and sometimes I do.’” 
He was a good law- 
yer, but he did not 
care to read much 
law. The lawyers 











Office Department, 
rendering important 
services to the Gov- 
ernment, by assisting to map out mail routes, 
etc. 

In 1812 he was chosen to represent his 
district in the State Senate, and in 1815-16 
was made a judge of the Supreme Court of 
Ohio; when his term expired in 1822-23 
he was elected to another term of seven 
years. In 1830 his last term expired, and 
again he began the practice which he kept 
up so long as he lived. In 1831 he was 
elected a representative to the Legislature 
from Trumbull County, which was the last 


MILTON SUTLIFF. 





complained that he 
did not keep up with 
the current decisions 
reported in books to which he did not have 
access. His reply was: ‘‘ When I was ap- 
pointed judge I only contracted to work up 
the stock on hand, and the Legislature are 
too mean to give me a salary sufficient to 
study any more.” Judge Pease died at his 
residence in Warren, on the 17th of Septem- 
ber, 1839, leaving a widow and three chil- 
dren. 

Judge Thurman, in relating his first visit 
to a court room, said of him: “ There sat, 
presiding, one of the finest specimens of 
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manhood that I ever saw, Calvin Pease, then 
Chief Judge of the Supreme Court of the 
State, as the title was then, dressed in a way 
that would make a dude faint, the most per- 
fect dress I ever saw on a man, and the nicest 
ruffles to his shirt bosom, looking the very 
beau ideal of a gentleman of the olden 
times. By his side sat Peter Hitchcock. 
Now what a team that was! Woe unto the 
man who had a bad cause and tried to palm 
it off onto them; he was just as sure to 
catch a drubbing as ever was a man who 
offended an Irishman and got a licking for 
it. What great men they were! Hitchcock 
was on the bench much longer than Pease, 
though Pease achieved a wonderful reputa- 
tion, and a deserved one, so much that Mr. 
Ewing once said to me —when I say Mr. 
Ewing, everybody knows that I mean 
Thomas Ewing — that of all the judges he 
had ever appeared before, in his opinion 
Calvin Pease was the greatest. On the 


bench Pease was stern and dignified, but | 


when off the bench he was jocular and fond 
of telling stories. A reference to the at- 


tempted impeachment of Judge Pease has 


been made in the first part of this article, 
and his portrait also appears there. 

JoHN MCLEAN was born March 11, 
1785, in New Jersey, removing to Ohio in 
1797. His family being poor, he attended 
school as much time as could be spared 
from work. 
in a subordinate position in the Clerk’s 
office of Hamilton County, joined a debat- 
ing society, and studied law under Arthur 
St. Clair, son of Governor St Clair, who 


was one of the ablest Territorial lawyers. | 
Admitted to the Bar in 1807, he located at | 
| office and in the regular discharge of its 


Lebanon, Ohio, where he soon obtained a 
good practice. 
in 1812, and re-elected in 1815. 


was 
1822 
Office. 


appointed by President Monroe in 
Commissioner of the General Land 
In 1823 the President appointed 





| able citizens. 


At eighteen he was employed | 


He was elected to Congress | 
In 1816 | 
elected a judge of the Supreme Court of | 
Ohio, where he served six years, until he | 


him Postmaster-General, in which position 
he made a complete revolution, establishing 
a system placing it in successful opera- 
tion as one of the most important depart- 
ments of the government. President Jackson 
tendered him the Postmaster-Generalship 
and Secretaryship of War, which he declined. 
The President then appointed him to the 
bench of the United States Supreme Court, 
which he accepted. Judge McLean was a 
man of magnificent presence, and in per- 
sonal appearance the most dignified and 
majestic personage who ever sat on the 
bench. He remained on the bench thirty- 
two years, till his death in 1861. In addi- 
tion to his opinions in the General Reports 
of the Court, he published several volumes 
under title of McLean’s Reports. 

JEssEP NASH COUCH was born at Red- 
ding, Conn., August 3, 1778. From early 
youth he was a lover of books. He grad- 


| uated from Yale College in 1802 with first 


honors, in a class composed of men who 
afterwards became distinguished and honor- 
Judge Couch came to Ohio 
in 1805, locating at Chillicothe. His certif- 
icate of admission to the bar is dated Chil- 
licothe, Feb. 23, 1805, and signed by Dan- 
iel Symmes and William Sprigg, judges of 
the Supreme Court. This certificate, to- 
gether with his college diploma and Black- 
stone, are still preserved as valuable me- 
mentoes by Col. Charles E. Burr of the 
Columbus bar, whose family was connected 


| with Judge Couch. 


His accession to the bench of the Su- 
preme Court, dated February 16, 1816, be- 
ing commissioned by Thomas Worthington, 
then governor of Ohio. He continued in 


duties up to the time of his death, which 
event occurred at Chillicothe on the 29th 
of June, 1821. 

Judge Couch was a great student through- 
out his entire life, accumulating an extensive 
library. He left his law library to Judge 
Thompson, an intimate friend, and his mis- 
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cellaneous library, a very large one for those 
days, he bequeathed to his eldest sister, Mrs. 
E. N. Burr. 

In politics Judge Couch was moderate in 
his views, but gave to the administrations of 
Madison and Monroe his steady support. 
In moral character he was above reproach, 
adhering strictly to the principles of his 
Puritan education. 

JACOB BURNETT, 
LL.D., was born in 
New Jersey, on the 
22d of February, 
1770, and died in 
Cincinnati, Ohio, on 
the 10th of May, 
1853. He was edu- 
cated at Nassau Hall, 
Princeton, graduat- 
ing with high honors 
in 1791. He read 
law under Judge Bou- 
dinot, at Newark, and 
in the spring of 1796 
was, by the Supreme 
Court of the State, 
admitted to practice. 
He at once proceed- 
ed to Cincinnati, 
Ohio, when that now 
prosperous city con- 
sisted of a few frame 








great law-giver. He retired from the ac- 
tive practice of law in 1817. In 1821 he 
was appointed a member of the Supreme 
Court Bench, and was afterwards elected to 
that position by the Legislature. He re- 
signed from the Bench in 1828, after hav- 
ing been elected to the United States 
Senate, to fill the place made vacant by 
the resignation of General W. H. Harri- 
son. He accepted 
this high honor, as no 
other man has done, 
in Ohio, with the ex- 
press understanding 
that he was not to 
be re-elected; and 
what is still more 
strange, in the light 
of subsequent history, 
he positively refused 
to accept a re-elec- 
tion. On leaving the 
United States Senate, 
he left politics behind 
him, never to re-enter 
the same. 

About the time of 
his election to the 
SupremeCourtBench 
of Ohio, he was 
elected professor of 
law in the University 











houses, and forty or 
fifty log-cabins, with 
a population of one 
hundred and fifty people all told, the esti- 
mated population of the Northwestern Terri- 
tory, at that time, being but about fifteen thou- 
sand. He was appointed, under the ordin- 
ance of 1787, by President John Adams, a 
member of the legislative council of five 
persons, for the Territory. Judge Burnett 
remained a memBer of this council until its 
dissolution by the organization of the Ter- 
ritory into a State. He was the author of 
the greater portion of the territorial laws, 
and has been spoken of as Justinian, that 


LUTHER DAY. 





of Lexington, Vir- 
ginia, from which in- 
stitution of learning 
he received the honorary degree of doctor 
of laws, Nassau Hall, his alma mater, con- 
ferring the same degree upon him. 

Judge Burnett was a man of strong likes 
and dislikes, and it was said of him, “ that 
once you had his friendship you always had 
it, unless proven absolutely unworthy of the 
same.” A believer in the inspiration of the 
Bible, his conduct, both public and private, 
was beyond criticism. When Blennerhasset 
was to be tried as an accessory to Aaron 
Burr in his treasonable conspiracy against 
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the government, Judge Burnett, together 
with Richard Baldwin, was selected to de- 
fend him. 

PETER HITCHCOCK was born October 
19, 1781, at Cheshire, New Haven County, 
Connecticut, and died March 4, 1854, at 
Painesville, Lake County, Ohio. He at- 
tended the common: schools until he 
reached the age of seventeen, when he 
entered Yale College. His father being 
poor, young Hitchcock was compelled to 
earn the greater part of the money neces- 
sary to defray the expense of his educa- 
tion; he did this by teaching school dur- 
ing vacation and also during a part of the 
college term. After leaving college he be- 
gan the study of law, and was duly admitted 
to practice in March, 1804. He opened an 
office in Cheshire, where he _ practiced 
for two years. In 1806 he decided to 
go west, and accordingly came to Ohio, 
settling at Burton, Geauga County, tak- 
ing up a farm which he retained as his 
home while he lived. He found life a weary 
struggle as he was compelled to teach 
school, practice law, and clear and culti- 
vate his farm. But his fame grew, and it was 
not long until he was looked upon as the lead- 
ing lawyer of that sectionof Ohio. In 1810 
he was elected a member of the Legislature 
from his county; in 1812 he was sent to the 
State Senate, and re-elected in 1814. A 
portion of the latter term he was the presid- 
ing officer of that body. He took a leading 
position both in House and Senate, and in 
the fall of 1816 he was elected a member 
of the Congress of the United States, where 
he entered upon his duties as a member the 
following year. 

Before the termination of his term he was 
elected, by the General Assembly of Ohio, 
a judge of the Supreme Court of Ohio, for 
a term of seven years. In February, 1826, 
he was again elected for a similar term. In 
1833 and 1835 he again sat as a member of 
the State Senate, and presided over that 
body during one session. In 1835 he 





again became a judge of the Supreme 
Court, but failed of re-election to succeed 
himself; but in 1845 he was again put on 
the Supreme Court bench where he served 
as Chief Justice until 1852, when he retired 
from public life at the age of seventy years, 
having spent more than forty (40) years as 
a law-maker and an expounder of law. 

He was a delegate to the Constitutional 
Convention of 1850, and took a leading part 
in all of the proceedings of that body. Many 
of his suggestions were incorporated into 
what is now the fundamental law of Ohio. 

Judge Hitchcock will always be regarded 
as one of the great men of his day, and, in 
fact, it will not be saying too much to state 
that none greater have occupied the bench 
since his time. As a judge he shirked no 
labor, but was always found willing to give 
the greatest attention to the duties of the 
important trusts placed in his hands. It is 
said of him that, ‘“‘ Rarely if ever ina hurry, 
he was always full of business.” Being pos- 
sessed of a strong physical frame, he was, 
during the greater part of his life, blessed 
with the best of health. No mental strain 
seemed too great for him, and by constant 
study his strong mental faculties had been 
brought up to a very high standard indeed. 
“When the last call came for him it found 
him ready to respond with his case well in 
hand, and all the records made up in such a 
way that there is little reason to doubt the 
final result. Full of that love for man which 
is only another name for love of God, it is 
certain that such souls will be well received 
by that God which we are told in the good 
good Book ‘is all love.’” 


‘¢ Who lives to nature rarely can be poor, 
O what a patrimony this! a being 
Of such inherent strength and majesty, 
Not worlds possest can raise it; worlds destroyed 
can’t injure.” 


Judge Hitchcock was said to have been a 
most diligent student of the statute law; 
frequently lawyers read from a _ whole 
table-full of English and American authori- 
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ties, and at the end old Peter would reach 
out and get the twenty-ninth volume of the 
Ohio Statutes—the revision then in force 
— and read two lines from the statutes that 
would kill the lawyer as dead as a herring, 
taking infinite pleasure in doing it. His 
ways, while upon the bench, were often 
blunt, brusque, and burly, and he was always 
sure to say something during the progress 
of atrial to cow a lawyer engaged before 
him. On one occasion, while holding court 
in Cincinnati, a lawyer who believed in the 
use of law-books to convince judges had 
filled the large lawyers’ table with an im- 
mense pile of books. The judges came in, 
and Judge Hitchcock saw the huge pile of 
law-books. When court opened, Judge 
Hitchcock adjusted his spectacles on his 
nose, looking meaningly and menacingly at 
the lawyer, and then at his law-books piled 
and spread upon the table, sarcastically and 
cuttingly observed: ‘ Brother R., do you 
mean to ri/e the court with all these books? 
I will have you know, sir, that this court 
does not keep a law-school!” Brother R. 
replied in cutting tones through his nose: 
‘“« But on this occasion, I will have the court 
to know that I do keep a law-school, and I 
mean to teach you judges a bit of law into 
the bargain.” Judge Peter did not have 
anything further to say, and the lawyer 
proceeded. 

On another occasion a young lawyer re- 
marked, at the close of his argument, that 


the papers in the case and his brief would | 
show conclusively the merits of his client’s | 


side, and he hoped and trusted that the 
court would read them. Judge Hitchcock 
thereupon remarked: ‘Do you mean to in- 
sinuate, sir, that the court does wot read the 
papers in the case? You are impudent, 
sir!” The lawyer replied: “I do not in- 
sinuate at all, noram I impudent. I merely 
ask the court to read the papers, and the 


ground of my polite request lies in the fact | 





that, taking account of the last decision 
your honors made against me, I don’t be- 
lieve the court /ooked at the papers at all, 
let alone read them.” Judge Peter, in softo 
voce, observed to his brother upon the bench, 
“IT wonder if the young man is not about 
half right?” Some of the lawyers present 
thought he was a// right. 

GUSTAVUS SWAN was born in New Hamp- 
shire in 1787. Leaving his father’s house 
at an early age, it was with much difficulty 
that he procured an education. He decided 
to come west, first stopping at Marietta, 
where he was admitted to the bar, and re- 
mained a short time. He then visited Chil- 
licothe, Cincinnati, and finally Franklinton, 
where in the spring of 1811 he decided to 
permanently locate, being induced so to do 
because of the fact that the State capitol 
was likely to be in Columbus. In 1814 he 
left Franklinton, and opened an office in 
Columbus. 

In 1812 and again in 1817 he was a rep- 
resentative in the State Legislature. In 
1823 he was appointed to fill a vacancy in 
the office of presiding judge of the Court 
of Common Pleas, and during his service 
upon that bench he was appointed to fill a 
vacancy which occurred in the Supreme 
Court. He sat one year upon the latter 
bench, or to the end of the term which he 
had been appointed to complete. He re- 
sumed practice in 1831. He also became 
engaged in business pursuits, being presi- 
dent of the Franklin Bank of Columbus, 
and was very successful in this enterprise. 
He was appointed one of the commissioners 
to establish the State bank system, and 
when the organization was complete, he was 
unanimously chosen president of the State 
bank. Judge Swan in his day was recog- 
nized as a sound lawyer, an able advocate, 
and an accomplished business man. He 
died on the seventh day of February, 
1860. 
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A LEGAL AVIARY. 


By R. VasHon ROoGeErs. 


N Basle, in 1474, an unfortunate cock 
laid an egg! In this nineteenth century 
such an act would be but a nine days’ won- 
der, or the gallant bird would find a resting- 
place in some dime museum; but in the 
days when Christopher Columbus was young 
such an act was unlawful and of immense 
and serious importance. And no wonder, 
for from such eggs sprang the cockatrice, 
with its death-darting eye. 
produced, quickly the criminal law was set 
in motion against Sir Chanticleer. 
hurried to court, formally arraigned, and hav- 


This egg being 
He was 


ing pleaded not guilty, had counsel assigned 
for his defence. The prosecution proved that 
cocks’ eggs were greatly sought after for 
mixing in certain magical preparations with 
such things as “ eye of newt, and toe of frog, 
wool of bat and tongue of dog,” et id genus 
that would rather have 
such an egg than own the philosopher's 


omne,; a sorcerer 
stone, and that, in pagan lands, Satan em- 
ployed witches to hatch such eggs and from 
them proceeded animals most hostile and 
injurious to persons of the true Christian 
faith. 

The advocate for the poor bird admitted 
the facts of the case, but asked where was 
the evidence of any legal animus — any 
mens rea — in his client, or of any harm be- 
ing done to man or beast; besides, quoth 
he, the laying of the egg was an involun- 
tary act and therefore not punishable by law. 
Further, if sorcery was imputed, the cock 
innocent, for the books contained no 





was 
record of Satan ever having made a com- 
pact with one of the brute creation. 

The public prosecutor, in reply, alleged 
that though the devil did not make unholy 
contracts with the brute creation, neverthe- 
less he sometimes entered into them; and 
that the case mentioned in the Scriptures 





of the destruction of the swine possessed 
with devils was conclusive authority for the 
punishment of the accused, even though he 
was an involuntary agent. So the poor 
cock was convicted and condemned to a 
cruel and ignominious death, as a sorcerer, 
and (with the fatal egg) was burned at the 
stake with all due form and judicial solem- 
nity. 

Hemmerlin, a most celebrated lawyer of 
Zurich, records all the voluminous plead- 
this case in ““ Tractatus de 
E-xorcismis.” 


ings in his 

Far more prosaic was the trial, in the Bir- 
mingham County Court, of an action brought 
by little Miss Florence Walford against 
George Mathews to recover damages for in- 
juries sustained by her because the defendant 
wrongfully and negligently kept a savage 
and dangerous cock-fowl, knowing it to be 
savage and dangerous and accustomed to 
injure mankind, whereby Florrie was pecked 
and injured. The judge had never heard 
of such a case before, but as the evidence 
proved that the cock had aforetime showed 
its vicious nature by pecking other children, 
and the defendant, knowing it, had not shut 
up the savage and dangerous bird, his 
Honor gavea verdict of one pound damages 
and sixteen shillings, the amount of Miss Wal- 
ford’s doctor’s bill. Whether this peccant 
fowl was stewed, or boiled, or broiled, the 
reporter saith not. 

At the last sittings of the court of Queen’s 
Bench, in Montreal, one Ernest Bolduc was 
indicted for creating a public nuisance by 
keeping two roosters which crew all through 
the night, and especially in early morn. 
There were five witnesses for the prosecu- 
tion; one swore that one of the birds was 
the largest he had ever seen and made most 
unearthly noises, ‘“ with his lofty and shrill 
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sounding throat”: to him “ the trumpets of 
the day” were as distasteful as Marcellus 
deemed them to be to sprites and fairies, dire 
witches or baneful planets. The counsel 
for the defence eulogized the place in history 
occupied by the rooster from the days of the 
Greeks and Romans to the present hour, — 
it was the most useful of domesticated fowls 
— it was the “ voi de la basse cour,” and its 
crowing was pleasant to hear. A citizen, he 
held, had a right to play the piano, or sing, 
when he pleased; who then could interfere 
with another citizen, who took pleasure in 
hearing his rooster sound his clarion shrill? 
Judge Wurtele, in charging the jury, cited 
the case of a Dutch ambassador in London 
who had been brought before the magis- 
trate ona similar complaint: he pleaded the 
want of jurisdiction of the English court to 


try him, and so escaped; but only for a | 
time, as Her Majesty of Holland, when she | 


heard of it, ordered him to do away with 
his roosters. That case was an authority. 
His Honor held that the rights of one man 
were limited by those of others, that there 
was a place for everything, that the country 
and not the crowded city was the proper 
place to keep fowls. The jury’s verdict was, 
Guilty. The fine, as the obnoxious owners 
of the strident voices had already been taken 
out of the city, was five dollars or eight 
days in jail. (‘Montreal Daily Star,” Oct. 
15, 1894.) 

In legal circles it is not quite clear which 
hen is the mother of the chick, the one that 
lays the egg or the one which hatches it. 
Judge McAdam, of New York, appears to 
have decided in favor of the sitting hen. 
Counsel cited by our esteemed contemporary, 
the ‘‘ Albany Law Journal,” differ from the 
learned Judge. One says, ‘“ Hatching isa 
mechanical process and not at all charac- 
teristic of motherhood. Indeed science has 
demonstrated that it is not the hen at all 
which hatches, but heat; so that the sitting 
hen is simply a natural radiator. There can- 
not be a mother without there being a father. 








A chicken doesn’t ask who his father is. 
Yet it is clear that only the hen that laid the 
egg could have been mother to that father, 
and hence to the chick.” The discussion in 
this case arose as follows. Farmer A had 
some fine chickens, and seeing one like his 
in B’s yard claimed that it must have come 
from an egg which one of his hens had 
chanced to have dropped on B’s premises, 
and so must be his, A’s. Another, learned 
in the law, said, ‘It is merely a question, 
not between hen and hen, but between 
farmer and farmer. The law is clear, and 
the maxim ‘that he who does a thing through 
another does it himself’ applies. Therefore 
farmer A, through his duly authorized hen, 
laid the egg on B’s premises. ... The 
egg being there, farmer B came, and by his 
duly authorized agent, his sitting hen, 
hatched out the egg, whence the chicken in 
dispute. Now there was nothing which 
compelled farmer B, through his hen, to 
hatch out that egg. Having chosen to do 
so he must be held to the consequences, 
and I think he is clearly chargeable with 
notice (in the eyes of the law) that he, 
farmer B, had not, through his hen, laid that 
egg, and that therefore it was an egg laid by 
some other farmer. This beingso, the law 
is clear. Farmer A is entitled to the egg 
which he, as aforesaid, laid, and its proceeds 
and natural increase ; at most farmer B is 
entitled to a mechanic’s lien for work, labor, 
and services in hatching out the egg. (42 
Alb. L. J. 242.) 

The Welsh in their early days paid con- 
siderable attention to poultry. In the laws 
supposed to have been enacted by Howel 
the Good (who died A.D. 948), we have 
the worth of fowls thus given: “A hen is 
one penny in value. A cock is two hens in 
value. Each chicken is a sheaf of oats, or a 
farthing, in value, until it shall roost; after 
that a half-penny, until it shall lay, or until 
it shall crow, is its value; and after that its 
value is a legal penny.” A goose and a 
gander were equal in value, in North Wales, 
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to a hen and a cock respectively. ‘The 
worth of a brood-goose is as much as the 
worth of her nest: and there ought to be 
in her nest twenty-four goslings. The worth 
of each of these is a half-penny, or a sheaf of 
barley; and that until they lay, and after 
that each is one legal penny in value; thus 
a brood-goose is twelve pence in value.” 
(Ven. Code, B. III. ch. XI. and XII.) Inthe 
other parts of Wales, but why we cannot tell, 
a goose was as valuable as a gander, and a 
cock only equal to a hen (perchance there 
was woman suffrage there), and the codes 
say that a gosling, while it remained under 
the wings of its mother, was one curt penny 
in value; from its quitting its mother’s wings 
until August it was worth one legal penny and 
on the first of August it became of the same 
worth as its mother, two legal pence. (Gwent. 
Code, B. II. ch. XV. and XVI; Dim. Code, 
B. III. ch. XXXIII.) According to these 
laws a stealer of tame fowls was more le- 
niently dealt with than other thieves: he 
was not liable to be hanged, nor to be sold 
as a slave, nor to a dirwy, nor yet toa 
camlwrw, as were others who stole: he was 
set free upon paying to their owner the legal 
worth of the fowls. Of course the owner 
had to prove his property: the law required 
that, when swearing to an animal, the claim- 
ant should take the right ear of the creature 
by his left hand, and, laying his right upon 
a relic, swear. ‘‘ There is no ear to a bird, 
how then is it possible to swear to it?” asks 
old Howel Dha, and he answers himself, 
‘The hand can be placed on its head; and 
if a tame fowl, then swear there was no true 
owner of it other than himself.” Ifa cock 
or a gander injured a male of his own kind 
no recompense had to be made by the 











owner of the one to the other; but otherwise | 
if a pugnacious cock killed any other ani- | 


mal. (Dim. Code, B. III. ch. VIII.; Anom- | 


alous Laws, B. XIV. ch. Ib. B. IV. 
ch. I.) 


People in that principality who 


26; 


raised 


poultry had to keep them at home, for thus 


| Code B. II. ch. XXV.) 


saith the law: ‘‘ Whoever shall find geese in 
his corn, let him cut a stick as long as from 
his elbow to the end of his little finger, and 
as thick as he may will, and let him kill the 
geese in the corn with the stick; and those 
he may kill out of the corn let him pay for. 
Geese that may be found damaging corn, 
through a barn or through a corn-yard, let a 
rod be tightened round their neck and let 
them remain there until they die. Whoever 
shall find a hen in his flax-garden or in his 
barn, let him detain the hen until the owner 
shall release her with an egg; or, if he catch 
the cock, let him cut one of his claws and 
let him loose, or take a hen egg for him for 
every hen there shall be in the house. (Dim. 
It would add to the 
peace of civilized communities were some 
definite laws like these in force now-a- 
days. 

When husband and wife resolved to part 
company, and made the necessary division 
of the joint property, the law said that the 
man was to have all the poultry and one of 
the cats, the rest of the cats went to the wife. 
(Dim. Code, B. II., ch. 1.) 

The Kuran holds every fowl accountable 
for the injuries done to each other, but re- 
serves their punishment for the life to come. 

A couple of hundred years ago those in- 
teresting tribunals, the ecclesiastical courts, 
were wont to hurl their fulminations against 
birds when they considered them injurious. 
Baron de la Hontan relates that the Bishop 
of Montreal, more than once, excommuni- 
cated the wild pigeons in Canada, because 
their number was so great they did great 
damage to the fruits of the earth (Nou- 
veaux Voyages dans |’Amérique Septen- 
trionale, Let. XI.) ; and Chasseneux men- 
tions an excommunication, by a bishop, 
against sparrows that troubled the wor- 
shippers in a certain church and otherwise 
misconducted themselves. 

We would refer our readers to the third 
volume of the GREEN BAG (p. 351), for an 
interesting Scotch case of a carrier pigeon 
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that came in contact with the inner part of 
a Cat. 

We admit that it is not a usual thing to 
find pigeons damaging the roof and ceilings 
of a house. Tougel’s pigeons, however, 
used to make a practice of sitting on the 
top of Lee’s house, and while there they 
amused themselves by picking out the mor- 
tar between the slates, or tiles, in conse- 
quence of which the rain, in damp little 
England, leaked through to the ceilings. 
An action of damages was brought, but the 
judge of the County Court observed, ‘“ Al- 
though there can be little doubt that as a 
question of conduct, and I may say of 
morality, the defendant ought to compen- 
sate the plaintiff,” still he was under no 
legal liability to do so. 

Here, surely, was a case where a bishop 
would have been useful, or a man might 
have defended the top of his castle with his 
fowling-piece. Long years before, Dod- 
dridge, J., had said, ‘‘ If pigeons come upon 
my land I may kill them, and the owner 
has not any remedy, provided they be not 
taken by any means prohibited by statute.” 
“The Chief Justice, however, held that the 
party had jus proprietas in them, for they 
are as domestics, and have animum rever- 
tendi,and ought not to be killed, and for the 
killing of them an action lies.” The re- 
porter, with more coolness than is usually 
shown in the present day, adds, ‘the other 
opinion is the best. (Dewell v. Sanders, Cro. 
Jac. 490.) The case appears to be against 
the County Court judge above quoted, for 
Bailey, J., says that in it the Court soundly 
decided that the erecting of a dove-cote was 
not a common nuisance, but that an indi- 
vidual might sustain a private injury from 
the doves, and that was cognizabie before the 
justices in eyre. (Hannan v. Mockett, 2 B. 
& C. p. 940.) 

A whole aviary full of foreign birds occu- 
pied the attention of Lord Abinger on one 


occasion. Mrs. Freestone, who carried on 


| 





business in the bird line in London, sold | 


Mrs. Butcher, the wife of a country curate, 
during the short space of ten months, some 
seven or eight hundred birds, such as lories, 
avadavats, love-birds, bishop-birds, car- 
dinals, quakers, cut-throats, mannikins, and 
other kinds: these Mrs. Butcher bought 
apparently because the wife of that other 
preacher of righteousness, Noah, had had 
them in her floating-palace aviary. They 
cost in all over £959. True, Mrs. Butcher 
had money of her own, the birds had been 
charged to her, and she had paid part of 
their cost; then she stopped paying, and so 
Freestone sued the poor parson for the bal- 
ance of the account. At the trial Lord 
Abinger told the jury that such birds were 
not necessaries for the wife of a clergyman, 
and that the circumstances did not show 
that she was the agent of her husband so as 
to bind him; that it was the bounden duty 
of tradesmen, when they found a wife giving 
extravagant orders, to give notice to the 
husband immediately if they intend to hold 
the unfortunate man liable. The parson 
had been wise enough to sell some of the 
birds and pocket the money ; the judge con- 
sidered that did not affect his liability, be- 
cause as soon as the wife had bought the 
birds they became the property of the hus- 
band. The only bill, therefore, that Mrs. 
Freestone got by her action was one of 
costs from the attorneys. (Freestone v. 
Butcher, 9 Car. & Payne, 643.) By the 
way, we think Mr. Irving Brewne in his 
poetical report of this case (II. GREEN Bac, 
200) is too severe upon the poor lady: it 
appears to us (after deep pondering) that 
her purchases were made, in the main, for 
the purpose of improving her clerical hus- 
band and exciting his ambition, note the 
love-birds, the quakers, the bishops and the 
cardinals; even the cut-throats were appro- 
priate to his name, if not to his nature or 
profession. By a strange coincidence, the 
case that comes after this bird case in the 
work of industrious Carrington & Payne is a 


cat case (Brooks v. Field, Ib. 651). 
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The numbers from Mrs. Butcher’s aviary 
were as naught to the flocks from a certain 
vivary which the court had to consider in 
all their blackness and noyfulness in Han- 
nan v. Mockett (2 Barn. & C. 934). The 
plaintiff complained that divers great quan- 
tities of rooks had been and were used and 
accustomed to resort and come and to 
settle, build nests, and breed, and rear their 
young in and upon certain trees growing 
and being in a close he lawfully owned, by 
which means he had been and was used and 
accustomed to kill and take divers 
quantities of the said rooks and their young, 
and thereby divers great profits and advan- 
tages had accrued and still ought to accrue 
to him, etc., yet the defendant, well-knowing, 
etc., but contriving and wrongfully and ma- 
liciously intending to injure the plaintiff, 
and to alarm, affright, and drive away the 
said rooks and to cause them to forsake 
and abandon. the said trees of the plaintiff 
and their nests built therein, and to prevent 
other rooks from resorting thereto, and set- 
tling in and upon the said trees, and to de- 
prive the plaintiff of the profits and advan- 
tages so arising from the said rooks and the 
young thereof, as aforesaid, did on divers 
days and times, wrongfully and unjustly 
cause divers guns loaded with gunpowder 
to be discharged near the land of the plain- 
tiff, and with the noise of the discharges of 
the said guns and the smell of the said gun- 
powder, did disturb, terrify and drive away 


great 


divers rooks, then being in or near the said | 


close and trees of the plaintiff, insomuch 


that a thousand rooks, which before that 


time had been used and accustomed to re- 
sort and come to the said trees, and to 


settle, build nests, breed and rear young, in | 


and upon the said trees, flew away and 


abandoned the said close and trees, and the | 
nests built therein, and wholly forsook the | 


same, and a thousand other rooks which 
were then about to resort to and settle in 
and upon the 
thereby prevented from so doing; whereby 





said close and trees, were | 


the plaintiff was prevented from killing and 
taking rooks young and old, in such plenty 
as he might and would have done, and 
thereby lost the profits and 
which might and otherwise would have ac- 
crued to him. For all this injury, Hannan 
only asked the reasonable sum of £200 
damages; the jury were somewhat sympa- 
thetic and gave him £10. The Court how- 
ever held that the action was not maintain- 
able, inasmuch as rooks were a species of 
birds fere nature, destructive in their habits, 
not known as an article of food or even 
alleged so to be, and not protected by any 
act of parliament; that the plaintiff had not 
been at any expense with regard to them; 
and could not therefore have any property 
in them, or show any right to have them 
resort to his trees, or to keep them there to 
the injury of his neighbors. 

The judge in this case said that the legis- 
lature has generally looked upon birds of 
the rook kind as nuisances. Henry VIII. 
fulminated one of his bolts against choughs, 
crows and rooks. His act recited that they 
destroy great quantities of corn, as well in 
the sowing as in the ripening and kerneliing 
thereof, that they make a marvelous de- 
struction of the covertures of thatched 
houses, barns, ricks, stocks, etc., and it or- 
dered every one having land in his occupa- 
tion todo as much as in him lay to kill such 
birds, on pain of grievous amerciament. 
The statute also directed that nets should 
be provided to catch these birds of evil 
omen and hoarse croakings, and that for 
ten years the people should yearly assemble 
and discuss how best to do for these birds. 
Elizabeth Tudor disliked these “ noyful fowl 
and vermin” as much as did her burly 
father, and offered a price for their heads, a 
penny for those of three old birds or twice 
that number of the young, or of eggs (24 
Hy. VIII. ch. 10; 8 Eliz.ch. 15.) If King 
Hal had not been such a skeptic he would 
have believed what the venerable Bede tells 
us of the crows who carried away part of 


advantages 
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their nests: 


amends. 

Sometimes “killing is no murder,” like- 
wise in certain cases “stealing is not lar- 
ceny.” Wild animals or birds (fere nature) 
cannot be the subject of larceny unless they 
be dead, tamed, confined or reclaimed. 


Young partridges, hatched and reared by a | 


hen, while they remain with her and from 
their inability to escape are practically under 
the dominion and in the power of the owner 
of the hen, may be the subject of larceny, 
even though the hen is not confined but is 
allowed to wander over the owner’s prem- 
ises; so with peahens and swans on a 
public river and pigeons in a cote. (Reg. v. 
Shickle, L. R. 1 C.C. 158; Com. v. Beaman, 
8 Gray. 497; Dalt. Inst. 156; Reg. z 
Cheafer, 5 Cox C. C. 367.) Turkeys are 
not wild animals now, whatever they may 
have been, although they may still be 
found wild and unreclaimed in many parts 
of America. Mary Turner was indicted in 
North Carolina for stealing ‘ one turkey of 
the value of five cents.” (Query, Was it 
worth Mary’s while to steal such a skinny 
bird as this must have been; or was it worth 
the State’s while to prosecute for such a 
tuppenny ha’penny affair?) Mary was 
convicted; a motion for arrest of judgment 
on the ground that the indictment failed to 
state that the turkey stolen was a tame one; 
that it should have negatived the presump- 
tion that the bird in question was wild and 
unreclaimed. The motion was sustained: 
but the Supreme Court reversed the decision 
on the ground that “our domestic turkey 
is not a creature fere nature, and that the 
rule applicable to animals fere nature of 
having to allege that the creature was dead, 
tame, confined or reclaimed, did not apply 


, 


the thatch of St. Cuthbert’s hut to build 
the saint rebuked them, and | 
they not only made him an apology, but 
brought him a piece of hog’s lard to make 





King David Kalakaua a similar decision 
was given by the Supreme Court of the 


Hawaiian Islands. (Browne’s Hum. Pha. 
Law, p. 140.) The case of Miss Minnie 
Turner and her five-cent turkey reminds us 
of another case in which the maxim de min- 
tmis non curat lex was set aside: the legis- 
lature of British Guiana passed an act pro- 
tecting humming-birds, and forbidding them 
| being killed, sold or exported for trade pur- 
poses. 

The case of some freshly imported young 
parrots came up in Swan v. Saunders. (2 Q. 
B. Div. ; 44 Law Times, 424.) The question 
was, were they domestic animals within the 
statute anent cruelty to animals. The Court, 
| while declining to say that a parrot might 

not become a domesticated animal when 
thoroughly tamed and accustomed to the 
society of human beings, held these freshly 
caught young things were clearly different 
from fowls and other poultry, and not tamed 
and domesticated. So, like many other 
bipeds, while they had to bear the ills of 
civilization, they were not entitled to share 
its blessings. On the other hand it has 
been held that the term ‘domestic animal” 
includes any pet bird, such as a parrot, a 
canary, or linnet ; and that linnets kept in cap- 
tivity and trained as decoy-birds for the pur- 
pose of bird-catching were ‘“ domestic ani- 
imals” within the meaning of the act for the 
more effectual prevention of cruelty to ani- 
mals, in England. (Colam v. Pagett, 12 Q. 
B. Div. 66.) And in Indiana a domestic 
fowl has been held to be an animal within the 
meaning of a similar act. (State v. Bruner, 
111 Ind 98.) Kelly, C. B. held that cutting 
the combs of cocks, whether to fit them for 
fighting or winning prizes at exhibitions, was 
to “cruelly ill-treat, abuse or torture the 


birds.” (Murphy v. Manning, L. R. 2 Ex. 
Div. 307.) 
Wharton, in his work on “Evidence,” 





when the defendant was indicted for stealing 
one of our ‘‘ domesticated ” gobblers. (State 
v. Turner, 66 N. C. 618.) In the days of 


mentions an interesting case in which a bird 
not only appeared in court, but actually spoke 
there, recommending a settlement of the 
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action. This wasa suit of Wolfe v. Jones. 
Wolfe was a widow, and Jones a butcher. 
The plaintiff sued the defendant for killinga 
cockatoo parrot belonging to her. Jones 
said he had taken the bird for an owl. (What 
a goose he must have been!) To show his 
blindness the mate of the deceased was 
brought into court, whereupon it coolly 
told one speaker to “ shut up,” recommended 
the contestants “‘ to shake hands,” and then, 
apparently considering it had earned a fee, 
asked for “sugar.” 

One of the most solemn and impressive 
forms of an oath in China is the cutting off 





the head of a cock in court, with the prayer 
that so the witness may perish if he swerves 
from the truth. 

A tail-piece. At the Regina trials after 
the Riel rebellion in the Canadian North- 
west, 1885, it was hard to make some of 
the Indians understand the legal terms in 
which their offences were set forth. For 
instance, no term could be found to convey 
to the untutored mind the idea of the 
Queen’s crown, against which he was 
charged with conspiring. This was ex- 
plained to One Arrow as being “ the great 
Mother’s big war-bonnet with feathers in it.” 


WILLIAM ATWOOD, 
CHIEF-JUSTICE OF THE COLONY OF NEW YORK, 1701-1703. 


By CuHar.es P. Daty, LL.D., 


Ex-CHIEF-JUSTICE OF THE NEW YorK CourT OF COMMON PLEAs. 


MOT followed up the argument of 

Nicoll by the further point that by 
the statute of 25 Edward III, prosecutions 
for treason were limited to the six cases 
specified in the Statute, and that nothing 
contained in the petitions, or the getting up, 
or the signing of them, could by any possi- 
bility be brought within any one of these 
cases. He referred to the historical fact 
that this act of Edward III had been passed 
to prevent judges taking upon themselves 
to declare anything to be treason they 
thought proper, and called attention also to 
the subsequent act in the reign of Henry II, 
which, after reciting that so many penalties 
had been imposed by Statutes, in the pre- 
ceding reign of Richard II, that “no man 
knew how to behave himself, or what to do, 
speak or say,” and it therefore enacted that 
“for no time to come should any treason 
be judged otherwise than was ordained by 
the Statute of Edward III.” This was a 





formidable objection, for it was clear that 
Bayard’s case was not within any one of 
those enumerated in that Statute and that 
he could not be convicted under it. But 
Atwood was fertile in expedients and de- 
vised a way of his own of getting over this 
obstacle. The statute of Edward III, after 
specifying the six cases to which prosecu- 
tions for treason were thereafter to be lim- 
ited, contained a further provision that if 
any case of supposed treason, not specified 
in the act, should thereafter occur, that the 
judges “should tarry without any going to 
judgment, until it was declared before the 
King and his Parliament that it ought to be 
judged treason,” under which it was held 
that the concurrence of one of the houses of 
Parliament was not sufficient, but that the 
King and both houses must concur, which 
was equivalent to an act of Parliament creat- 
ing a new case of treason. Atwood told the 
jury that this provision showed that the act 








XUM 


William 


Atwood. 189 





was intended for England alone, as any 
thing that would be treason at common law 
that was not provided for in it had to be, to 
use his expression, ‘‘ adjourned into Parlia- 
ment’; that this meant the Parliament of 
England, and that this provision therefore 
showed that the Statute had no application 
in the colonies. The prisoner, he said more- 
over, had not been indicted under the act of 
Edward III, but under a colonial act passed 
by the New York Assembly in 1691, which 
had been approved by King William, who 
had the right under his prerogative to make 
anything he thought proper to be high 
treason in the colony, his power in that re- 
spect being as great as that of Parliament; 
by which ruling Atwood relieved himself 
from all restraint and was enabled to do the 
very thing that this statute of Edward III 
was enacted to prevent, a judge declaring 
whatever he thought proper to be high 
treason. 

The act of Edward III had been passed 
a hundred and fifty years before North 
America was discovered, and. to suppose it 
was not meant to apply to any territory 
over which the dominion of England might 
thereafter extend, if applicable, was an idea 
to occur only to a man in the position of 
Atwood, who was determined to find some 
excuse for evading it. The limitations it 
imposed were of such value to the liberty 
and life of a British subject, that Coke 
calls it ‘“‘this blessed act,” and says that 
all subsequent statutes upon the subject 
“agree in magnifying and extolling it.” * 
It was then and has always been the doc- 
trine in England that statutes that were in 
force when a territory is conquered and 
made a part of the British dominion are 
thereafter in force there, if applicable, and 
that this important statute was then in 
force in New York did not admit of 
question. 

Ten years previously Leisler and Mil- 
borne were indicted and convicted under it 


* Coke’s Institutes. 





for high treason. After they had been ex- 
ecuted Leisler’s son brought the proceedings 
upon their trial and execution before the 
British government in the form of a com- 
plaint. It was referred to the Lord Com- 
missioners whose duty it was to investigate 
such applications, and they, after “hearing 
the whole matter,” reported to William III 
that in their opinion Leisler and Milborne 
had been tried and condemned according to 
law, which, it may be assumed, the legal 
advisers of the Crown would not have done 
if they had had any doubt as to whether the 
statute of Edward III was in force in the 
colony. They upheld the regularity and 
validity of the conviction, but “as an act of 
mercy” recommended that the attainder be 
removed, so that the estates of Leisler and 
Milborne might be restored to their heirs, 
with which King William complied.’ 

When. Leisler and Milborne were tried, 
the act of Assembly, under which as Atwood 
held Bayard was indicted, had not been 
passed. It was enacted about a month 
afterwards. But this act could in no way 
affect the statute of Edward III or make it 
inapplicable thereafter in the colony, for it 
was not in the power of the Assembly nor 
in the power of the King, by approving an 
act passed by it, to establish any law in the 
colonies in conflict with so fundamental a 
statute as that of Edward III, which, like 
Magna Charta and the Bill of Rights, had 
become a part of the English Constitution 
and one of the bulwarks of English liberty, 
even if there had been any intention to do 
so, which it was evident there was not. The 
title stated the purpose for which this act of 
the Assembly was passed: “An act for the 
quieting and settling of the disorders that 
have lately happened in this province and 
for securing their Majesties’ government 
from like disorders.” It had a long pre- 
amble referring to the late violation of the 
true faith and allegiance that was due to 
their Majesties by setting up a power over 


1Smith, History of New York, Vol. I, 118-119, 1830. 
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the subject in the colony, without their | 


authority; for the preventing of which in 
the future, it declared that there could be no 
power exercised in the province but which 
must be derived from them and their suc- 
cessors, and it recognizes and acknowledges 
that William and Mary, who had then been 
in the exercise of the regal authority for 
two years, were the lawful sovereigns of the 
British dominions and alone had the right to 
rule in the province; after which followed an 
enactment that any one who should there- 
after by force of arms or otherwise endeavor 
to disturb the peace and quiet of the 
government as then established, should be 
deemed rebels and traitors and incur the 
pains, penalties and forfeitures that the laws 
of England had provided for “such of- 
fences”; plainly showing that the criminal 
act that was meant was the setting up of a 
power over the subject in the colony with- 
out the sovereign’s authority, as Leisler and 
his associate had done, for which they were 
lawfully convicted of high treason. 

There was nothing in the act of Assembly 
denoting any intention to interfere with the 
statute of Edward III or to make any thing 
high treason that was not made so by its 
provisions. Nothing giving a judge in the 
colony the power to declare that the sign- 
ing, or inducing others to sign a petition to 
the House of Commons reflecting injuriously 
upon those charged with the administration 
of the colonial government was high treason 
for which those who signed such a petition, 
or got it up, could be hanged, drawn and 
quartered. The interpretation that Atwood 
put upon this act of 1691, his ruling in re- 
spect to the statute of Edward III, and his 
whole conduct from the beginning, was to 
give his design to destroy a political rival 
the color and sanction of a judicial proceed- 
ing, by whatever means that formality could 
be obtained. 

Emot raised another important point, 
which was that upon the trial of all in- 
dictable offences, the jury are the judges 


| 





as well of the law as of the facts; that hav- 
ing in all such cases an absolute power to 
acquit, they were necessarily judges of the 
law, for the reason that, after an acquittal 
by a jury, the accused could never again 
be put upon trial for the same offence.' 

This involved a question of great interest 
from the long legal controversy to which it 
gave rise both in England and in this coun- 
try, especially in criminal prosecutions for 
libel, to which I shall have occasion here- 
after to refer? in a more celebrated case that 
arose in the colony, that of Peter Zenger, in 
which this point was raised and sustained by 
the verdict of the jury. 

Some few years previously, that is in 
1680, Sir John Haines published, in Eng- 
land, a pamphlet advocating this right on 
the part of the jury in criminal cases that 
was much read at the time, and which Emot 
may have seen. But the question had been 
agitated before the publication of this 
pamphlet,’ and the controversy was kept 
up long afterwards. Atwood undoubtedly 
knew that a jury had the right in any in- 
dictable offense to render a general verdict 
of not guilty, whatever might be the law or 
the evidence. Thirty years before “it was 
determined in a case of great notoriety 
growing out of the prosecution of William 
Penn, that upon the trial of an indictable 
offense the jury have a right to give a 
verdict of not guilty although the court 
may direct them as matter of law to find 
a verdict of guilty, and that a judge has 
no authority, as was done in that case, to 
fine and imprison jurors because they did 
not return such a verdict as he had directed.” 
The question was regarded as of such im- 
portance that it was heard before fifteen 
judges sitting in the Exchequer as a court 
of review, fourteen of whom concurred in 
the judgment. As Atwood was a lawyer 


*The King and Mowbery, 6 T. R. 638. 

2 In a forthcoming work on the judges and lawyers of 
the Colony of New York. 

3 Buschel’s Case, Vaughan’s Reports, 1670. 

4 Buschel’s Case, Vaughan’s Reports. 
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in London of such standing as to be 
selected for Chief Justice of one of the 
colonies, and displayed upon this trial 
such a familiar knowledge of criminal pro- 
cedure as to baffle the counsel upon many 
technical objections which they raised, he 
could not but have been acquainted with 
a case of such celebrity, for it had been 
elaborately reported, and the result of it 
incorporated in the ordinary treatises of 
that time. 

But Atwood had no intention, if he could 
prevent it, that the jury should understand 
that they had the power, no matter what 
might be the evidence, to return a verdict 
of not guilty. He therefore took no notice 
of the point when Emot presented it, nor in 
his charge of the jury, anticipating doubt- 
less from the positive instructions he meant 
to give them that they would promptly ren- 
der a verdict of guilty. 

He told them in his charge, as before 
stated, that the prisoner was indicted not 
under the statute of Edward III, but was 
tried solely under the act of the House of 


Assembly in 1691, that the overt acts al- | 


leged in the indictment had been proved, 
and amounted under this act, to high treason 
by “the signing of libels against the govern- 





ment of the Colony and thereby enticing | 
the people to cast off and disown it, es- | 


pecially by soldiers signing complaints 
against their superiors, which tended to 
mutiny and sedition,” which was, he said, 
high treason by the common law; that 
the prisoner, by bringing the addresses to 


Hutchins’ tavern, had made himself guilty | 
of all that was done there by soldiers and | 
others, and that the jury could not do 


othérwise than find him guilty. 


But the earnestness with which Emot had | 
pressed his point that the jury were the | 
judges of the law as well as the fact, which 


Atwood had not controverted as he had 
everything else that had been presented in 


favor of the prisoner, had not escaped the | 


attention of the jury, and instead of promptly | 


returning a verdict of guilty as they were 
instructed to do, they remained out until 
nine o’clock in the evening, when, being 
Saturday night, the court adjourned until 
Monday morning. After the opening of 
the court on Monday, the jury, upon being 
brought in, asked for instruction respecting 
the evidence. The foreman read something 
from minutes he had taken of the testi- 
mony, upon which it would seem the jury 
were not agreed. What it was does not ap- 
pear from the report of the trial, but that 
it related to the crime of high treason is 
indicated by what followed. The counsel 
for the prisoner denied that any such testi- 
mony had been given, and Atwood told the 
jury that after delivering his charge he could 
give them no direction as to the evidence, 
but that he could as to the law, and then 
suggested that if they had any doubt upon 
the question of high treason, they could 
find a verdict of guilty, and then the pris- 
oner could be relieved by a motion in arrest 
of judgment. 

This was an intentional evasion of his 
duty, which was to tell them that in a case 
of doubt they could render a special verdict, 
finding*the facts, and leaving the question of 
law entirely to the court. The right of the 
jury, where they were in doubt as to the law, 
to find this special verdict was given by 
a statute passed as early as the reign of 
Edward I. It was enacted for the benefit 
of the jury, to relieve them of the responsi- 
bility of finding a verdict of acquittal, as 
there was then a proceeding known as an 
attaint, in which they could be called to 
account for their verdict, and punished, if 
it were adjudged under that proceeding that 
they had given a false one. 

But a special verdict by the jury, simply 
finding the facts, would have thrown upon 
Atwood and his two associates the sole 
responsibility of convicting Bayard of high 
treason for simply signing or getting up the 
petitions. With all his audacity, Atwood 
was too shrewd to take such a responsibility, 
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as in that event the accountability for the 
act would undoubtedly have centred upon 
him. What he wanted was to secure a gen- 


| 


| swered that he had nothing more than what 


eral verdict of guilty by the jury, not only | 
| so heinous and abominable in the sight of 
| God and man. —I hope God may open your 


for its public effect, but for the advantage it 
Would give him towards sustaining his rul- 


ings upon the trial, upon a motion to arrest | 


the judgment for error. Emot, who at once 
comprehended what was intended, and would 
probably be the result of the wily sugges- 
tion of the Chief Justice that the prisoner 
could be relieved by a motion in arrest of 
judgment, broke out with the exclamation, 
“This is not fair to give the jury a handle 
to find the prisoner guilty, in expectation of 
relief by a motion in arrest of judgment, 
for they are both judges of the law and fact, 
as the case is now circumstanced. If they 
will enslave themselves and their posterity, 
and debar themselves of all access to their 
Prince, they are worse than negroes.” 
Atwood, “This is not to be suffered to 
offer these things to the jury after they have 





received their charge. Therefore be silent” ; | 
and although he had previously told the 
jury that he could not, after having charged | 
them, say anything to them further respect- 
ing the evidence, he now, to overcome this 
sally on the part of Emot, addressed them | 
again for the space of half an hour, aggra- | 


vating, in the language of the report, ‘‘the 
supposed crime.” 
When he had got through, Emot again 


| will be done.” 


his counsel had offered, to which Atwood 
hypocritically responded, ‘I am sorry to 
find you so unrepentant of your crime, — 


eyes that you may be convinced and repent 
of your crime,” and then delivered this hor- 
rible sentence of the law: — 

‘‘ That you be carried to the place from 
whence you came; that from thence you be 
drawn upon a hurdle to the place of execu- 
tion; that there you be hanged by the neck, 
and being alive, you be cut down upon the 
earth (and that your bowels be taken out of 
your belly and your privy parts be cut off, 
and you being alive, that they be burnt 
before your face —and that your head be 
cut off), and that your body be divided into 
four quarters, and that your head and quar- 
ters be placed where our Lord the King shall 
assign, — and may the Lord have mercy 
upon your soul.” 

When it was delivered, Bayard asked if 
he might be allowed to answer what the 
Chief Justice had said preceding the sen- 
tence. Atwood said No, and the scene 
ended with an exclamation on the part of 
Bayard that recalls Luther’s final utter- 
ance at the Diet of Worms :—*‘ Then God’s 
Hutchins was tried shortly 


| afterwards, was convicted, and the same 
sentence was passed upon him. 


rose, but Atwood commanded him to be | 
| sheriff told him that the two associate 


silent, and would allow nothing more to be 
said. He had accomplished what he thought 


necessary to counteract any impression that | 


Emot’s remarks may have made, and was 
successful, for the jury went out, and at 
three o'clock in the afternoon returned with 
a verdict of guilty. 

A motion was made in arrest of judg- 
ment, which was elaborately argued, but 
every point taken was overruled. 
was then brought up for sentence. 





Bayard | 
He was | 


asked if he had anything to say why it | 


should not be passed upon him. 


He an- | 


Upon Bayard’s return to the prison, the 


judges had refused to consent to the sen- 
tence of death, unless the Lieutenant-Gov- 
ernor would promisg to grant a reprieve, if 
applied for, until the Queen’s pleasure was 
known, and that upon that promise being 
given, they had united in the sentence. 

This was probably true, for whilst those 
who were clamorous for the conviction of 
Bayard may have felt a grim satisfaction at 
the prospect of his being hanged him- 
self, as he had been instrumental in caus- 
ing Leisler to be hanged, without the 








William 


Atwood. 
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possibility of interference on the part of the 
Crown, the more sober-minded and shrewd 
among them, in all probability, took a dif- 
ferent view of the matter. 
were not alike. 


The two cases 
Bayard had not taken pos- 
session of the government by force, admin- 
istered it, and attempted to hold it thereafter 
against the authorized representative of 
William and Mary, as Leisler had done; in 
addition to which the Leislerians had vehe- 
mently denounced the summary execution 
of Leisler before the King’s pleasure could 
be known. It had been their chief political 
capital and the means by which they had 
come into power. To do, therefore, in 
Bayard’s case, the very thing which they 
had so bitterly denounced in the case of 
Leisler, would have been so grossly incon- 
sistent as to make it apparent that if they 
did so, they would not as a political party 
remain in power. 

The Lieutenant-Governor Nanfan, as sub- 
sequently described by Lord Cornbury, was 
a young man of so little experience, or 
knowledge, that Atwood and Weaver, he 
said, were able to draw to themselves and 
their party the whole administration of the 
government.’ It is said in the account of 
the trial, that several leading and influential 
citizens interested themselves in favor of a 
reprieve, and either through their influence, 
or from an apprehension of the consequences 
if the sentence was carried into effect, a 
scheme was devised, in all probability by 
Atwood, to grant a reprieve, if Bayard 
would admit that he had been justly con- 
victed of the crime for which he had been 
tried; thereby securing his acknowledgment 
of the validity of the proceedings against 
him, which would not only shield Atwood, 
but if Bayard brought an appeal to the 
King and Privy Council, would have put him 
in the position of applying for the reversal 
of a judgment which he had himself ad- 
mitted was right. 

Emot drew up an application for a re- 


* 4 Col. Doc, 1011. 











prieve, and together with Bayard’s son, 
brought it to Nanfan, who, when it was pre- 
sented, “got into a great passion,” and 
declared that no reprieve would be granted, 
unless Bayard “ would confess his offence, 
and ask pardon for it,” “and that if he did 
not sign a written acknowledgment to that 
effect within a day, that the warrant for his 
execution would be signed. I have assumed 
that this scheme was of Atwood’s devising, 
as the active and leading part he took in the 
matter of the reprieve, and everything con- 
tained in the documents that have come 
down to us, indicate it. He probably 
thought that if Bayard were convinced that 
he would certainly be hanged on the day 
fixed, if he did not comply, that he would, 
to save his life, make this written acknowl- 
edgment. If he did so, he knew little of 
the nature of the man with whom he had to 
deal, for, however revengeful Bayard may 
have shown himself in bringing about the 
immediate execution of Leisler, and whether 
or not he had been, as Bellamont believed, 
“the go-between”’ in procuring commissions 
from Governor Fletcher for pirates, under 
the guise of privateers, on this occasion, 
when his life was in peril, he showed a manly 
courage and deep-seated religious convic- 
tions. When Nanfan’s reply was communi- 
cated to him, his answer was that he would 
never wrong his conscience by accusing 
himself of a crime that he had not com- 
mitted. His reply was probably as unex- 
pected as it was embarrassing. So far as 
the prisoner was concerned, it admitted of 
no other course but to grant the reprieve, 
or execute him, and this they were not pre- 
pared to do, for in addition to the reasons 
already given, Bayard had been for years 
one of the most conspicuous men in the 
colony. He was, as has been said, a Hol- 
lander by birth, who had been brought to 
New Amsterdam, when a child, by his 
widowed mother, who was a sister of Gov. 
Stuyvesant; and his father being a Hugue- 
not, he was a representative of those that 
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had founded New Netherlands, and as such 
was of the class of whom the Leislerian 
party was chiefly composed. When the 
colony passed into the hands of the English 
in 1664, he became, from his knowledge of 
the English language, a most useful man in 
all official relations between the Dutch and 
the English, in whom Nicholl, the first Eng- 
lish governor, placed the highest confidence. 
He was secretary of the province in 1673, 
was mayor of the city of New York under 
Gov. Dongan, and is said to have drawn up 
its first charter, now known as the Dongan 
Charter. He had been several times a 
member of the Governor’s Council, and had 


| 
} 
| 
| 
| 
| 


was that it would be accusing himself to his 
own ruin, that of his family and of his pos- 


| terity, and that he would rather die ten 


deaths than do it. He consented, however, 
to send another petition, stating that if it 
were high treason to have signed the peti- 
tion to the House of Commons, that he was 
ignorant of it, to which Nanfan replied that 


| “he misliked this more than the former peti- 


shown great public spirit by supplying the | 


colonial government with money from his own 
funds to meet emergencies. When Leisler 
usurped the government, Bayard commanded 
a regiment of militia in the city, and having 
the good sense to see that there was no 


ground whatever for Leisler’s pretence that | 


his taking possession of the government 
was necessary to secure the sovereignty of 
William and Mary in the Colony, had refused 
to join Leisler, who in consequence sub- 
jected him to a long and cruel imprison- 
ment. 


tion.” The sheriff, to convince Bayard of 
the imminency of his position, told him that 
efforts had been made to get Nanfan intoxi- 
cated, so as to secure from him the death 
warrant, as had been done with Lieutenant- 
Governor Slaughter in Leisler’s case; that 
the sheriff had himself averted one of these 
attempts, but that there was every reason to 
fear that the death warrant would be pro- 
cured in this way, and urged him strongly 
to make the acknowledgment to save his life. 
Bayard then sent for two clergymen of the 
city, and submitted to them the question if 
it would be safe for him, as a Christian, to 


| falsely admit that he had been guilty of a 


crime that he had not committed, and upon 


| their answering that it would not be, he be- 
| came immovable, declaring that he must 


Atwood no doubt saw, as clearly as any | 
one, the far-reaching consequences that | 


would follow the summary execution of 
such a man, and bent all his efforts to extort 


from him, if possible, the desired acknowl- | 


edgment. He instructed Weaver to direct 
the sheriff to tell Bayard, as coming from 
him, that unless he sent a petition in which 
he confessed his crime, he should have no 
reprieve, but would be hanged according to 
his sentence, and to tell him further that 
“the people of the town were very hot to 
have him executed,” which the sheriff, who 
was in the Leislerian interest, not only did, 
but urged him to comply, saying that it 
would only be regarded under the circum- 
stances as a forced confession to save his 
life, and that he, the sheriff, would always 
be a witness to the fact. Bayard’s answer 





submit to what Providence seemed to 
have ordained for him. More coercive 
measures were then resorted to. He was 
put in irons; all intercourse with him was 
interdicted, except by permission from the 
Lieutenant-Governor, and a guard of sol- 
diers was placed over the prison. One of 
the clergymen went to Nanfan, and was 
allowed to send a message to Bayard to say 
that if he would, in general terms, confess 
his offense without admitting that he had 
been guilty of high treason, he would 
get a reprieve. He was also told by the 
sheriff that the mayor of the city and sev- 
eral prominent citizens had interposed in his 
behalf, and he was permitted to write to 
them to continue their good offices, to which 
the mayor replied, advising him to comply 
with the request made to him as far as his 
conscience would allow him in connection 
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with which he was told that Nanfan had 
declared that he would sign the death war- 
rant for his execution the next day. But he 
would not yield. The day following he was 
allowed to receive a communication from his 
counsel, Emot, to the effect that if he 
would admit that he was sorry for the offence 
he had given, Emot thought the reprieve 
would be granted. To this last suggestion, 
though with much hesitation, he yielded 
and sent a petition with that statement, which 
was satisfactory to Nanfan, but Atwood ob- 
jected, and insisted that the reprieve should 
not be granted, unless Bayard inserted in 
his petition “the crime I have committed.” 
This Bayard refused to do, but worn by his 
confinement, and exhausted both in mind 
and body, he at last, at the earnest solici- 
tation of his friends and of every one about 
him, consented to insert the words “the 
offence with which I have been charged,” 
and as nothing more could be got from him, 
the reprieve was granted. 

When Bayard was reprieved, the sheriff 
told him that he, the sheriff, and the Lieuten- 
ant-Governor, were very particular friends, 
that Nanfan had told him not to release Bay- 
ard upon giving bail unless a certain lady 
conveyed to the sheriff a tract of land near 
the town, of the value of £1,500, and that 


if he consented to obtain it, not to discharge | 


him until the deed of conveyance was deliv- 
ered, which Bayard positively refused to 
do; and at this juncture intelligence was re- 
ceived that the vessel with Lord Cornbury 
on board was in the lower bay, and Daniel 
Honan, a member of the Bayard party, a 
man of unsavory reputation, when secretary 
of Governor Fletcher, upon receiving this 


bury before he came to the city, and made 
such good use of his time as to apprise the 
new governor of everything that had oc- 
curred, and with the assistance of some 
others to secure him in the interest of the 
Bayard party. 





| ters, and : Dr. 
| the appointment 


Atwood and Cornbury, which became nec- 
essary immediately after the latter’s arrival, 
“his lordship,” as Atwood expressed it, 
“discovered a prepossession to the Chief 
Justice’s prejudice,” and he _ interpreted 
rightly, for one of Cornbury’s earliest acts 
was to send a written order to the sheriff to 
release Bayard and Hutchins, which the 
sheriff refused to recognize, as being with- 
out authority; whereupon Cornbury, who 
had little regard for forms of law or legal 
objections, sent a detachment of soldiers to 
the prison, by whom the sheriff was arrested 
and brought to the fort, which the Governor 
followed up by suspending him, and direct- 
ing the mayor to take upon himself the of- 
fice of sheriff, with authority to execute it 
by deputy, which was done, and Bayard and 
Hutchins were released.' 

Whilst a series of charges were being 
prepared against the Chief Justice, the Gov- 
ernor maintained a ceremonial politeness 
towards him, inviting him twice to dinner, 
and in Atwood’s peculiar phraseology ‘“ ac- 
cepted of zo mean entertainment” from him. 

When the charges were formally pre- 
sented, Atwood says, he demanded a hear- 
ing, which the Governor promised him he 
should have; a promise, he says, which he 
did not keep, but at the next meeting of the 
council, when the Chief Justice came in, 
pronounced a “sentence prepared in writ- 
ing,” suspending Atwood from exercising 
the duties of his office. This was followed 
by the removal of Atwood, Weaver, the 
two associate judges, De Peyster and Wal- 
Staats from the council, 
of five others in their 


| places, and the suspension of Weaver from 
information, succeeded in reaching Corn- 


| held of receiver 


the exercise of the two lucrative offices he 
of the revenues of the 


| Crown and receiver of the customs. He 


also removed the associate judges, De Peys- 


| ter and Walters, from the Supreme Court, 
_ and appointed ex-Chief Justice Smith and 


In the first official intercourse between | 


Dr. Bridges in their places. In addition to 
1 N.Y. Hist. Soc. Col. 1880, pp. 287, 288, 289. 
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this, the Governor was about to grant war- 
rants for the arrest of Atwood and Weaver, 
upon what ground does not precisely appear, 
upon learning which they fled to New Jer- 
sey, from whence they found their way, 
Atwood under the name of Jones and 
Weaver under that of Jackson, to Virginia, 
where they succeeded in procuring a pas- 
sage in an English man-of-war, and returned 
to England. 

When Bayard and Hutchins were released 
from prison, they sent a petition to the 
Queen and Privy Council, that they might be 
allowed to appeal to it from the judgments 
and sentences against them, setting forth in 
detail all the circumstances. Their applica- 
tion was referred to the legal advisers of the 





Crown, who reported that the proceedings 
were extraordinary, and that the appeal 
should be granted, which was allowed. Bay- 
ard also brought suits for damages against 
Atwood, the two associate justices, and some 
of the grand jurors, claiming in each suit 
£10,000 damages, and with the assistance 
of his two counsel, the notes he was enabled 
to take himself, and the recollection of per- 
sons who were present, prepared a full re- 
port of the trial, which was printed in the 
autumn of 1702" in New York, by order of 
Lord Cornbury, and reprinted in London in 
1703, the London edition having a detailed 
statement of what occurred after the trial. 


2 4 Col. Doc. 972. 
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CURRENT TOPICS. 


‘* BORN FREE AND EQUAL.” — An attentive read- 


er — of the Declaration of Independence as well as | ; : : 
| made public, but it can hardly be possible that 


of this poor ‘* Easy Chair”’—reminds us that in 
criticising Mr. Astor’s ‘* Pall Mall Gazette” for at- 
tributing the phrase quoted above to the Declaration, 
we ourselves were in error in rendering it «‘ created 
free and equal,” and points out that it really stands, 
‘*created equal.” But as he also points out, this 
renders the original misquotation all the worse for 
Mr. Astor. We may add that the phrase, «created 
equal,” taken with the context, is not an assertion 
of intellectual or moral equality, but only of an 
equality of natural rights, among which are ‘life, 
liberty and the pursuit of happiness.” 


A BEAUTIFUL LIFE. — The death of Judge Erskine, 
of Georgia, came with something of suddenness, 
although he was eighty-three years of age, and his 
strength had been gradually declining for a number 
of years. Few lives of public men have been so 
useful, so well rounded, so full of honors. Few men 
have had such a serene and cheerful old age. He 
had within himself the elements which enable a man 
to retire from life’s bustle and tread the declining 
path with contentment. His judicial career is famil- 
iar to the readers of this magazine and to the bar of 
this country. He was one of the few Federal officials 
who won the love and respect of the people of the 
South during the period of reconstruction, not by 
undue favoritism, but by even-handed and _high- 
minded justice. His portrait hangs in two court- 
rooms in Georgia. His declining years have been 
passed at Atlanta in the companionship of friends 
and books. There the beautiful old man sat and 
chatted and read and wrote and smoked; hearty but 
dignified ; simple, but investing his manners with a 
touch of old-fashioned courtesy; pure and warm- 
hearted ; full of culture and familiar with the best 
literature ; with a humor that brightened intercourse, 
and a vivacity that appealed to young as well as old. 
Among his latest occupations was the writing of some 
part of his autobiography, the first part of which the 
writer of these lines has read—a graphic picture 





| of his toilsome and adventurous youth, and of his life 
| as a Sailor and his miraculous preservation from death 


by shipwreck. It is to be hoped that this may be 
he completed the task. For many years it has been 
one of the present writer’s pleasantest privileges to 
correspond with this charming old man. One of 
the last letters that he could have written (dated 
Jan, 11th) is now before us, which is characteristic 
of his fondness for the stage and of his wide reading. 
He says : — 

“TI was on pleasant and cordial terms with the late 
Edwin Booth for several years before his death. Some 
three or four years ago, in the month of November, he in- 
vited me to lunch with him at the Players’ Club, of which 
I am amember. It was his 59th birthday. We sat alone. 
I was speaking of his Sir Giles Overreach, when something 
was said about literary felonies. I remarked that Bulwer’s 
line in Richelieu was a palpable theft. He said, ‘ Ah, my 
dear Judge! where did he get it?’ I replied, ‘From 
Henry the Fourth of France. Bulwer’s line is this,’ said I, 
‘and you are the only man to give it. I have heard Mac- 
ready — you excel him there. Here it is,’ said Erskine: 
‘The pen is mightier than the sword.’ Conchini (whom 
you know of) had been maltreated in the Court of Re- 
quests, which was an integral part of the Parliament. 
Conchini went to the king and complained; to which the 
monarch replied (I give the words from the second volume 
of my History of Henry the Great, p. 315): ‘ Do not pre- 
tend to pick a quarrel with my parliament; the sword you 
carry, sir, is not so keen-edged as are the pens of those 
gentlemen.’ ” 


Bartlett in his new Dictionary of Quotations does 
not allude to this, although he gives Burton’s «* The 
pen is worse than the sword.” 

It reminds the present writer that his body is 
waxing old when he reflecis that three of his four 
most intimate correspondents no longer address him 
—Charles James Folger, David Dudley Field, and 
John Erskine, men strong and wise, but as widely 
different in characteristics as men can be, save that 
they all loved books and scholarship. Many charmed 
hours have we spent in this good man’s company, 
and seldom have we found one so free from preten- 
tiousness. Once we complimented him in entire 
good faith on his superb head of flowing white hair. 
‘* Man, it’s a wig!” said he. But Judge Erskine’s 
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head was crowned with glory, because it was found 
in the way of righteousness.' In one’s ever narrow- 
ing circle of friends, these old associates are sorely 
missed, sed scripte litere manent. 


PIPE AND PoucH. —‘*Pipe and Pouch, the 
Smoker’s own Book of Poetry,” is the title of a very 
dainty little volume, compiled by Joseph Knight, of 
Boston, and published by his company. Doubtless 
it will appeal to most lawyers, for we take it that 
most lawyers smoke. We hope that few of them 
chew. Three of Lowell’s poems, and one by AIl- 
drich and one by Lamb, are in the book, and almost 
all the rest are characterized by humorous or pathetic 
There are few names of lawyers among the 
authors. Those which we recall are Daniel Webster 
and Judge Finch of New York. Brander Matthews, 
was educated to the law. Mr. Knight, in the pref- 
ace, says that Newton was smoking in his garden 
when the historic apple fell. But it did not fall. 
The story is probably as baseless as the earlier one 
of the apple in Eden. We do not know where Mr. 
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Knight gets his authority for classing Napoleon among | 


the smokers. He made a good deal of smoke in 
his time, but we have never heard that it was from 
tobacco. He snuffed. Mr. Knight further says that 
‘‘ while nearly all the poems here gathered together 
were written and perhaps could only have been 
written, by smokers, several among the best are the 
work of authors who never use the weed, one by a 
man, two or three by women.” That phrase, ‘+ two 
or three,” is asafe one, for while the presumptions are 
in favor of Eva Wilder McGlasson and Kate A. Car- 
rington, and are almost conclusive as to mother 
Amelia E. Barr, yet we gravely fear that the pale 
poetess of passion, Ella Wheeler Wilcox, is perfectly 
honest in singing, ‘‘I like cigars.” Mr. Knight 
does not specify the man in question, but we know 
him, and it is quite safe’to say that his poem displays 
more imagination than any of those by the smokers. 
It was to this man that the late Judge Neilson, of 


1In the Judge’s house hangs a portrait of Mrs. Cleveland 
inscribed in affectionate terms in her own hand. The Judge, who 
sometimes “ dropped into poetry,” apostrophized it as follows : — 


“* Hads’t thou appeared with those entrancing eyes 
On Ida’s mount, beside the sacred three, 
Whose charms contended for the golden prize, 
Paris had Venus passed and fled to thee, 
To crown thee queen of beauty, love and purity.” 


Enclosing us the verses he thus commented on them : “ When 
I wrote the verses, I wrote,‘ To crown,’ but now on reading it, I 
think it would have been better if I had written, ‘To hail’ or 
‘ And hailed.’ Had the golden apple been a wreath or crown, it 
might have been better. Possibly at the writing I was thinking 
of the manner the darkies carry apples, squashes, potatoes, etc., 
on their heads. But you know ‘ Homer sometimes nods,’” 











Brooklyn, once offered a cigar, which was declined 
with the explanation that he never smoked. +«* What! 
did you never smoke?” said the Judge. ‘* Never.” 
‘« Well, that is one of the best things you never did,” 
replied the genial wit. The Chairman has so much 
respect for this non-smoker that he reproduces his 
poem below : — 
THE SMOKE-TRAVELER. 
When I puff my cigarette, 
Straight I see a Spanish girl, — 
Mantilla, fan, coquettish curl, 
Languid airs and dimpled face, 
Calculating, fatal grace; 
Hear a twittering serenade 
Under lofty balcony played; 
Queen at bull-fight, naught she cares 
What her agile lover dares; ’ 
She can love and quick forget. 


Let me but my meerschaum light, 
I behold a bearded man, 
Built upon capacious plan, 
Sabre-slashed in war or duel, 
Gruff of aspect, but not cruel, 
Metaphysically muddled, 
With strong beer a little fuddled, 
Slow in love and deep in books, 
More sentimental than he looks, 
Swears new friendships every night. 


Let me my chibouk enkindle, — 
In a tent I’m quick set down 
With a Bedouin lean and brown, 
Plotting gain of merchandise, 
Or perchance of robber prize; 
Clumsy camel load upheaving, 
Woman deftly carpet weaving, 
Meal of dates and bread and salt, 
While in azure heavenly vault 
Throbbing stars begin to dwindle. 


Glowing coal in clay dudheen 

Carries me to sweet Killarney, 

Full of hypocritic blarney, — 

Huts with babies, pigs and hens 

Mixed together, bogs and fens, 

Shillalahs, praties, usquebaugh, 

Tenants defying hated law, 

Fair blue eyes with lashes black, 

Eyes black and blue from cudgel-thwack, — 
So fair, so foul is Erin green. 


My nargileh once inflamed, 
Quick appears a Turk with turban, 
Girt with guards in palace urban, 
Or in house by summer sea, 
Slave-girls dancing languidly, 
Bow-string, sack, and bastinado, 
Black boats darting in the shadow; 
Let things happen as they please, 
Whether well or ill at ease, 

Fate alone is blessed or blamed. 
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With my ancient calumet 

I can raise a wigwam’s smoke 

And the copper tribe invoke, — 

Scalps and wampum, bows and knives, 

Slender maidens, greasy wives, 

Papoose hanging on a tree, 

Chieftains squatting silently, 

Feathers, beads, and hideous paint, 

Medicine-man and wooden saint, — 
Forest-framed the vision set. 

My cigar breeds many forms,— 

Planter of the rich Havana 

Mopping brow with sheer bandanna, 

Russian prince in fur arrayed, 

Paris fop on dress parade, 

London swell just after dinner, 

Wall street broker — gambling sinner! 

Delver in Nevada mine, 

Scotch laird bawling “ Auld Lang Syne,” 
Thus Raleigh’s weed my fancy warms. 
Life’s review in smoke goes past,— 

Fickle fortune, stubborn fate, 

Right discovered all too late, 

Beings loved and gone before, 

Beings loved but friends no more, 

Self-reproach and futile sighs, 

Vanity in birth that dies, 

Longing, heart-break, adoration,— 

Nothing sure in expectation 
Save ash-receiver at the last. 


So far as we can recall, the law has had very little 
to say about tobacco, except in the form of statutes 
prohibiting cigarettes to young boys. The law has 
however decided that tobacco in any form is not a 
necessary for the price of which an infant can make 
his father responsible, and Judge Taft, of Vermont, 
has held that cigars are ‘victuals or drink ” which 
must not be furnished to an incubating jury. But 
the law could find nothing objectionable in this novel 
collection, nor could Anthony Comstock, unless per- 
chance it may be one of the aforesaid Ella’s effusions, 
which suggests that she had indulged not only ina 
surreptitious cigarette, but also in a cocktail. But 
where there is much smoke there must be some fire. 


BUSINESS DEPRESSION.— The last year has been 
one of marked commercial depression in this coun- 
try, in which the lawyers have suffered with the rest, 
for contrary to the popular impression, they are only 
successful in prosperous times. This professional 
depression, it seems, has prevailed in England, and 
we derive a vivid notion of it from ‘Notes from 
London” in the ** Scottish Law Review,” from which 
we learn that the Benchers have difficulty in renting 
the chambers in the Inns. This writer also says : — 

“No one who has not been behind the scenes knows 
what depression has existed amongst the members of the 
bar. In the same space of time probably there were never 





a greater number dropped out of the ranks to seek a sub- 
sistence which had become hopeless to expect in wig and 
gown. Several curious cases came under my own notice, 
and I have heard of others. One man took to writing de- 
tective stories as a specialty, drawing on his experience of 
the police courts and the Old Bailey and his imagination 
for his stock-in-trade. He has not made a particularly 
brilliant success of it, but he has the satisfaction of having 
made a living, which he could not do before. Another, 
who was fortunate enough to have the knack of sketching, 
got, to his great satisfaction, an engagement on an illus- 
trated paper. A third man betook himself to a piano fac- 
tory in the east-end, either as partner or tuner or some- 
thing, I don’t exactly know what, but at any rate he made 
a living. A fourth utilized some interest he had in the 
manufacture of playing cards; and a fifth, most curious 
and best of all, took to growing tomatoes and flowers in 
one of the Channel Islands, either on his own account or, 
I believe, in conjunction with another member of his own 
unsatisfactory profession; and I should not be surprised 
to hear that others had gone into the jam trade, having 
remembered Mr. Gladstone’s advice to practitioners of 
another decaying industry.” 


BROUGHAM’s NOSE AGAIN.— Lawrence Hutton, 
in his recent book, ‘‘ Portraits in Plaster” (Death 
Masks), remarks : — 

“Probably no single facial organ in the world has been 
the subject of so much attention from the caricaturists as 
the nose of Lord Brougham. It is doubtful if any two 
consecutive numbers of any so-called comic or satirical 
journal appeared in England in Brougham’s time without 
some representation of Brougham’s nose. The author of 
‘ Notes on Noses’ thus spoke of it: ‘ It is a most eccentric 
nose; it comes within no possible category; it is like no 
other man’s; it has good points and bad points and no 
points at all. When you think it is going right on for a 
Roman it suddenly becomes a Greek; when you have 
written it down cogitative it becomes as sharp as a knife. .. 
It is a regular Proteus; when you have caught it in one 
shape it instantly becomes another. Turn it and twist it 
and view it how, when, and where you will, it is never to 
be seen twice in the same shape; and all you can say of it 
is that it’s a queer one. And such exactly,’ he added, ‘is 
my Lord Brougham... Verily my Lord Brougham and my 
Lord Brougham’s nose have not their likeness in heaven 
or earth... And the button at the end is the cause of it 
all.’ ” 

The ablest nose, if not the most wondrous in con- 
formation, that ever adorned an American face, was 
that of Edwin P. Whipple, the Boston essayist and 
lecturer. Its proprietor was an unrivaled connois- 
seur of wines, and could infallibly tell the brand and 
frequently the year of the vintage of any wine by its 
bouguet. Of Brougham, Hall Caine in his powerful 
novel, «¢ The Manxman,” gives the following descrip- 
tion from the mouth of a fresh young Manx lawyer in 
London : — 

“Heard old Broom in the House last night, and to-day 
I lunched with him at Tabley’s. They call him an orator 
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and the king of conversationalists. 
pump, and talks like a bottle running water. No convic- 
tion, no sincerity, no appeal, ...if this is what London 
calls a great man, I’ll kick the ball like a toy before me 
yet.” 


This book of Mr. Hutton’s, adorned with pictures 
of the casts from many distinguished faces, is very 
readable. The noblest and most beautiful of all is 
Napoleon’s— the face of one born and fit to rule the 
world. Naturally that of Thackeray has no nose to 
speak of, and that of Wordsworth a great deal to 
speak of. Those of Sam Johnson and Ben Caunt, 
the prize-fighter, have a good deal in common. The 
least dead-looking and pleasantest is Cavour’s. Agas- 
siz’s is very noble and attractive. Curiously enough, 
Charles Sumner’s might answer for Falstaff. Sheri- 
dan’s is pitiful. Tom Moore’s looks distressed, 
as if some one were singing his «« Melodies” out of 
tune. Palmerston’s has a beak like a bird, and 
Beaconsfield’s ought to have, but it has not, but it 
has that little lovelock on his forehead. Cromwell's 
looks singularly amiable. Swift's looks imbecile, and 
Charles Twelfth’s does not look mad. Grant’s shows 
a grand head and a peaceful face. Franklin’s does 
not exhibit the wisest man of America. Aaron Burr's 
is the face of a tricky and resolute man. Webster’s 
head is grand, but the nose is not equal to it — what 
nose except Napoleon’s could be? Bentham’s is posi- 
tively grotesque — Harlequin’s. It gives one singular 
sensations to peruse these unconscious lineaments, 
beyond the power of self-posing or artistic flattery. 
Some of the subjects ought to be very glad that they 
cannot view their own death-masks. There are few 
lawyers among them—Curran, Lincoln, Clay and 
Calhoun are the only ones in addition to those men- 
tioned above. 


——— +e owe 


NOTES OF CASES. 


REFERENCE — LONG AccounT.—A decision of 
great importance, and which will probably be rather 
surprising, is that of the Court of Appeals in Steck 
v. Colorado Fuel and Iron Co., 142 N.Y. 236; 25 
L. R. A. 67, that long accounts in a counter claim, 
in an action on contract where plaintift’s claim is dis- 


puted, will not justify compulsory reference, in view 


of the provision of the Constitution for «+ trial by jury 
in all cases in which it has heretofore been used in 
the colony of New York,” since the practice in the 
colony permitted a set-off only with plea of payment, 
which admitted plaintiffs claim, and the provision in 
the Colonial Act of December 31, 1768, for reference 
of actions involving a ‘long account either on one 
side or the other” was applicable to a counter-claim 
only when the plaintiff's claim was admitted. 
course of a long and careful opinion Earl, J., ob- 
serves : — 


| 
He speaks like a 








In the | 


“T have examined all the old works on practice, and all 
the earlier reports, and have found no trace or hint of a 
practice that would authorize a reference in such a case as 
this; and since the adoption of the revised statutes, and 
the introduction of the code practice, I am confident there 
is no reported decision of any court of this state which 
sanctions the reference of an action merely because the 


| answer involves a long account, when, upon the cause of 


action alleged in the complaint, standing by itself, either 
party could could demand a jury trial, except the decision 
in the court below in this case, and in the cases where, 
upon appeals to this court, the decisions of the lower 
courts were reversed. If it should be asserted that the 
right of trial by jury had, by the practice and usage of the 
courts, become curtailed, prior to any of the modern revi- 
sions of the Constitution, so as to give the meaning of the 
guaranty as to jury trial a more limited scope than it had 
in the Constitution of 1777, I answer that the assertion is 
unfounded.” 

Andrews, C. J., and Finch and O’Brien, JJ., 
dissented, the former writing an elaborate opinion, 
in which he declares that in six old reported cases a 
reference was granted not only when the plaintiff's 
claim was put in issue, but where it was actually 
litigated on the trial, and he declares that such was 
the old English practice and that such has been the 
rule in New Jersey and Kentucky. He also argues 
that in construing the constitutional provision for 
jury trial, «* the principle which governed the colonial 
practice permitting compulsory references is to be 
applied,” and that ‘the principle established by the 
colonial legislation was that actions on contract in- 
volving litigations of long accounts ‘on either side’ 
should be referred for trial to referees, to relieve 
jurors from perplexity, and to prevent the obstruction 
of justice. This legislative power was not abrogated 
by the Constitution.” And finally that the cases 
relied on by the majority of the court, viz.: Town- 
send v. Hendricks, 40 How. Pr. 143; Welsh v. 
Darragh, 52 N.Y. 590; and Untermyer v. Bein- 
hauer, 105 N.Y. 521, are distinguishable because 
they are cases either of tort and not of contract, and 
for that reason not referable, or for damages for 
breach of contract. In conclusion he says : — 


“The rule here contended for is plain, simple, and 
practical. It is consistent with the Constitution. It is in 
harmony with the public policy upon which statutes for 
compulsory references are based. The opposite rule vio- 
lated the language of all statutes on the subject framed 
since colonial times. It is based on’ views so close and 
critical that they can be comprehended only with difficulty. 
It puts it in the power of a plaintiff, by exaggerating his 
own claim, to prevent its admission by the defendant, and 
thereby defeat a reference of a long account arising on a 
counter-claim. If the order in this case is reversed, the 
court will, I think, reverse the practice which has prevailed 
in the courts of this state without question for more than a 
hundred years. It is the strongest confirmation of the view 
that the words ‘on either side’ mean what they plainly 
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import, that no suggestion can be found in any of the 
reports, so far as I can discover, of the limitation now con- 
tended for. If a practice prevailed in opposition to the 
natural import of the words, a trace of it would have been 
found. There would have been some judge or lawyer who 
would have queried how this could be. The distinction is 
between actions of a referable quality, and such as are not 
referable by their very nature. In the one class the court 
may compel a reference, if on ‘either side’ there is a 
long account; in the other no reference can be compelled 
however many items of damage there may be. I think the 
order should be affirmed.” 
Behold, how certain our laws be! 


EXTRADITION — SHOOTING ACROsS STATE BOUND- 
ARY. —A case of first impression is State v. Hall, 
North Carolina Supreme Court, 40 Cent. Law Journ. 
148. Defendant, being in North Carolina, fired a 
shot across the boundary and killed a man in Ten- 
nessee. He was tried for the murder in the North 
Carolina court, but it was held that the Tennessee 
court alone had jurisdiction (114 N.C. 909). Then 
the Tennessee authorities tried to extradite him for 
trial in the Tennessee court, and the North Carolina 
Court, two judges dissenting, hold that this cannot 
be done, because as he is deemed to have been in 
Tennessee at the time of the killing, he is not a fugi- 
tive from justice. The reasoning of the Court is 
substantially complete in the following sentences : — 

“To hold that a person who is liable to indictment 
only by reason of his constructive presence is a fugitive 
from the justice of a State within whose limits he has 
never gone since the commission of the offense, involves as 
great an error as to maintain that one who has stood still, 
and never ventured within the reach of another, has fled 
from him to avoid injury. One who has never fled cannot 
be a fugitive. Jones v. Leonard, 50 Iowa, 106; 7 Am. & 
Eng. Enc. Law, 646, and note 1; /d. 647. 

The Supreme Court of Alabama, in a case exactly 
in point (/z ve Mohr, 73 Ala. 503), state the prin- 
ciple applicable here with great clearness and force. 
The defendant was charged with cheating by false 
pretences a prosecutor in the State of Pennsylvania, 
though it was admitted that he had never actually 
gone within the limits of that State. The Court 
said : — 

“Tt is clear to our minds that crimes which are not ac- 
tually, but are only constructively, committed within the 
jurisdiction of the demanding State, do not fall within the 
class of cases intended to be embraced by the Constitution 
or act of Congress. Such at least is the rule unless the 
criminal afterwards goes into such State and departs from 
it, thus subjecting himself to the sovereignty of its jurisdic- 
tion. The reason is, not that the jurisdiction to try the 
crime is lacking, but that no one can in any sense be al- 
leged to have fled from a State, in the domain of whose 
territorial jurisdiction he has never been corporally present 
since the commission of the crime.” That Court cited to 





sustain this view, among other authorities, Whart. Cr. Pl. 
(8th Ed.) 231; Kingsbury’s Case, 106 Mass. 223: x 
parte Smith, 3 McLean, 121; Fed. Cas. No. 12,968; and 
Wilcox v. Nolze, 34 Ohio St. 520. 

It seems to us that we should join the dissenters. 
If the legal imagination is to be employed to trans- 
port the killer to Tennessee, at the time of the kill- 
ing, in order to enable him to escape responsibility, 
it may healthfully be exercised in transporting him 
back in order to prevent his evasion of the penalty. 
The force of constructive presence in the one case is 
just as violent and absurd as in the other. If there 
is any such thing as criminal estoppel it exists here. 
Shall a man be tolerated in saying, ‘«I was in Ten- 
nessee,” when tried for murder in North Carolina; 
and in saying, ‘*I was in North Carolina,” when re- 
quired to answer in Tennessee? If this reasoning is 
valid, here is a fearful casus omissus. 


HIGHWAYS — USE or. —It was recently held, in 
Jackson v. City of Greenville, Mississippi Supreme 
Court, 16 South. Rep. 282, that an adult person, 
playing with a dog on the sidewalk of a city street, is 
not making such a reasonable use of the street as to 
entitle him to recover damages against the city if he 
is injured by a defect in such sidewalk. The Court 
laid stress on the fact that the plaintiff was an adult, 
and should have ‘‘ put away childish things.” The 
Court distinguished Varney v. Manchester, 58 N. H. 
430; 42 Am. Rep. 592, when the plaintiff was held 
entitled to stand on the sidewalk and view a proces- 
sion; and Murray v. McShane, 52 Maryland, 217; 
36 Am. Rep. 367, where the plaintiff was justified in 
stopping for an instant with his foot on a door-sill to tie 
his shoe; and Duff v. City of Dubuque, 63 Iowa, 171 ; 
50 Am. Rep. 743, where he stopped at a hydrant to get 
adrink. In City of Chicago v. Keefe, 114 Ill. 222; 
55 Am. Rep. 860, a child was held warranted in roll- 
ing a hoop on a sidewalk—he was still iawfully 
‘* traveling.” In New York the courts do not resort 
to such a quibble, but hold outright that children 
may lawfully play on the sidewalk; McGuire v. 
Spence, 91 N. Y. 303; ‘‘a proposition too plain for 
comment,” McGary v. Loomis, 63 N.Y. 104; 20 
Am. Rep. 510. The Massachusetts court is pecu- 
liarly severe on children — will not allow them to ride 
on turntables, nor play ‘‘ old man on the castle” on 
a plank sidewalk, Blodgett v. City of Boston, 8 
Allen, 237; nor ‘‘ tag” on the street, Tighe v. City 
of Lowell, 119 Mass. 472; but it would let a jury 
have their say about the carelessness of a boy stop- 
ping to look at toys in a window, while on his way 
with his father’s dinner, and of an adult driver stop- 
ping to pick berries. Hunt v. Salem, 121 Mass. 
294; Britton v. Cunningham, 107 Mass. 347. The 
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Maine court also would not approve school children’s 
playing and scuffling on the street, although Judge 
Goodenow (correctly named), dissented, saying: 
‘« We must expect of children the habits of children, 
and that they will be mirthful, joyous and sportive, 
while regularly on the way, as travelers, to and from 
school.” And the same court would not suffer boyish 
baseball on the street, McCarthy v. Portland, 67 
Me. 167; 24 Am. Rep. 23. But these New England 
cases were under statutes which only required the 
keeping of the streets safe for ‘‘travelers.” In 
Donoho v. Vulcan Iron Works, 75 Mo. 401, the 
court considered that a boy on an errand for his 
mother might lawfully stop to watch some more 
fortunate boys playing in a sand bank. A grown-up 
man, fooling with a dog on the sidewalk, is different, 
and perhaps it is well enough to discourage such 
pranks. 


DEADLY WEAPON — PIN. —A pin thrust down a 
baby’s throat, thereby killing it, is a ‘deadly 
weapon.” So say the North Carolina Court, in State 
v. Norwood, 20 Southeast, Rep. 712. The Court 
said : — 


“The question whether an instrument with which a 





personal injury has been inflicted is a deadly weapon de- 
pends, not infrequently, more upon the manner of its use | 
than upon the intrinsic character of the instrument itself | 


(State v. Huntley, 91 N.C., 620). We may expect death 


to ensue from pushing such a pin down the throat of an | 


infant, just as we may look for death or serious bodily harm | 


as a consequence of firing a pistol into a crowd of human 
beings, or at a particular person.” 


EXHUMATION OF Bopy FoR AuTopsy. — In Wehle 
v. U. S. M. Acc. Assn., the Superior Court of New 
York, held (12 N.Y. Law Jour.) that exhumation 
would not be allowed, although the policy on which 
the action was brought provided that ‘‘ any medical 
adviser of the association shall be permitted to 
examine the person or body of the insured zz respect 
to any alleged injury or cause of death, when and as 
often as he requires. The Court cited Granger's Ins. 
Co. v. Brown, 57 Miss. 308; 34 Am. Rep. 446, and 
observed : — 

«* When a body has once been buried, the law, having a 
proper respect for the dead, a just regard for the sensibili- 
ties of the living and for the due preservation of the public 
health, has jealously guarded the grave against ruthless in- 
trusion. Exhumation has been tolerated only upon con- 
sent of the next of kin, for substantial reasons satisfactory 
to the family and which appealed to the finest instincts of 
their nature, or upon permission of the proper municipal 
authority, in extreme cases, to answer the imperative re- 
quirements of justice or some urgent public necessity which 








overruled the apparent impropriety and made the act 
legal. Dissection is justified only where other and less ob- 
jectionable means of ascertaining the cause of death fails. 
Here the death was evidently by drowning; the circum- 
stances clearly demonstrated the fact, and the coroner’s 
jury so found. An autopsy after burial would have looked 
like a handing over of the body, as under suspicion, for 
mercenary ends, for experimental, not scientific or legal 
purposes; would have been considered indecent, shocking 
to the sensibilities of the relatives, and an act “ at the bare 
idea of which nature revolted’? (King v. Lynn, 2 T. R., 
733). It was unnecessary, and nothing that appears in 
the case would justify it. It would therefore have been 
sacrilege to have disturbed the dead man’s grave or muti- 
lated his remains, which, by every notion of propriety, 
should be allowed to rest in peace.” 


DAMAGES — PROSPECTIVE CHILD. —It has been 
lately held that no recovery can be had for the loss 
of services and society of a prospective child, through 
injuries to the mother resulting in miscarriage. 
Butler v. Manhattan Ry. Co. 14 N.Y. 417; Tunni- 
cliffe 7. Bay C. C. Ry. Co., Minnesota Supreme 
Court, 61 Northw. Rep. 11. The New York Court 
said : — 


“Where the inquiry relates to the value of the life of a 
child, cut off in infancy, there are some material facts, 
capable of proof, which may be placed before the jury and 
which afford some aid in estimating the pecuniary loss suf- 
fered by parents or other relatives. The age and sex of 
the infant may be proved; its mental and physical condi- 
tion; its bodily strength, and, generally, whether there 
was the apparent promise of a continued or useful life, or 
the contrary. The speculation which, in the present case, 
the jury were permitted to make had not even these safe- 
guards, siight as they are. They were allowed to estimate 
the pecuniary interest which a husband had in the chance 
that an embryo, not yet quickened into life, would become 
a living child. The sex could not be known, and if born 
alive the infant might have been destitute of some faculty 
or so physically infirm as to have made it a helpless charge. 
There are no elements whatever upon which a jury could 
base any conclusion that a pecuniary injury had been suf- 
fered by the plaintiff from the loss of the unborn child, 
and this inquiry should have been excluded from the con- 
sideration of the jury as too remote and speculative to form 
an element in the recovery.” 


The Minnesota Court cited Bovee v. Town of 
Danville, 53 Vermont, 183, where-the Court would 
not even allow for the mother’s grief, observing : — 


“ If the plaintiff lamented the loss of her offspring, such 
grief involves too much an element of sentiment to be left 
to the conjecture and caprice of a jury. If like Rachel 
she wept for her children, and would not be comforted, a 
question of continuing damage is presented, too delicate 
to be weighed by any scales which the law has yet in- 
vented.” 
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THE GREEN BAG. 
MontTGOMERY, ALA., March 6, 1895. 
The Editor of the «*Green Bag,” 
Boston, Mass. 

DEAR SiR,—I have just read the story of the con- 
demned blacksmith in the «« Facetiae” printed in the 
current number of your paper. 

It recalls a story that was told here on a pettifog- 
ging lawyer who was in the practice when I first 
came to the bar. The lawyer’s name was Dalton 
Williams, and he was principally distinguished be- 
cause he was never known to have a book, an office 
or the price of a meal, and nobody had ever seen 
him do any work. 

It seems that a valuable slave had been convicted 
of a capital offence, was sentenced to death, and the 
day of execution had come. In those days execu- 
tions took place in public, and, as usual, a very large 
crowd had gathered to witness this one. While the 
crowd was waiting for the proceedings to commence 
one negro was heard to say to another: ‘* I wonder 
what dem white folks want to hang dat nigger fur? 
Dat nigger is wuth eighteen hundred dollars of any 
man’s money. Why doan’t dey go and hang Mas’ 
Dalt Williams? He ain’t wuth nuthing to nobody.” 

I don’t vouch for the truth of the story, but it was 
told on «* Mas’ Dalt” with great effect and always 
had the effect of putting him to immediate flight, and 
of depriving him of the coveted drink which he was 
frequently trying to secure from any gathering of 
lawyers, basing his claims on his connection with the 
‘* profession.” 

Yours most truly, 








-_ 





LEGAL ANTIQUITIES. 


“ Wuen I was Chancellor,” says Lord Bacon, 
“T told Gondomar, the Spanish Ambassador, 
that I would willingly forbear the honor to get 
rid of the burthen ; that I had always a desire to 
lead a private life.’ Gondomar answered that 





he would tell me a tale: “ My lord, there was 
once an old rat that would needs leave the 
world; he acquainted the young rats that he 
would retire into his hole, and spend his days in 


| solitude, and commanded them to respect his 


philosophical seclusion. They forbore two or 
three days; at last, one hardier than his fellows 
ventured in to see how he did; he entered and 
found him sitting in the midst of a rich Parmesan 
cheese !” 





FACETIZ. 


Magistrate (to Witness). Why didn’t you go 
to the help of the defendant in the fight ? 

Witness. I didn’t know which one of them 
was going to be the defendant. 


Mr. Story, the sculptor, who began life as a 
lawyer, tells a good story which illustrates the 
fact that the emphasis which punctuates has as 
much to do with determining the sense of a sen- 
tence as the meaning of the words. 

Once, when he was called upon to defend a 
woman accused of murdering her husband, he 
adduced as one of the proofs of her innocence 
the fact of her having attended him on his death- 
bed, and said to him, when he was dying: 
“ Good-bye, George !”’ 

The counsel for the plaintiff declared that 
ought rather to be taken as a proof of her guilt, 
and that the words she used were: “ Good, by 
George !”’ 


A LAWYER who makes a specialty of patent 
business, no matter just where his office is located, 
was called to the further West in a case involving 
a mortgage ona farm. ‘The preliminary hearing 
was before an old-fashioned justice of the peace, 
who had no high regard for the ways of men from 
the city. At some point in the case the magis- 
trate put in a few remarks, and the visiting lawyer 
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collided with him. ‘The discussion grew warm, 
and at last the magistrate, forgetting his dignity 
and his position, became personal. 

“‘Who are you, anyway?” he blurted out. 

“ Well,” replied the lawyer, “ I’m an attorney.” 

“P’raps you are, but I never heard one talk 
like you do. What kind of a one are you?” 

“T’m a patent attorney.” 

The magistrate rubbed his chin for thought. 

“Well, all I’ve got to say is,” he said slowly, 
“that when the patent expires, I don’t believe 
you can ever get it renewed again.” 


Mrs. Simkins had just heard that her husband 
had been called upon to serve on a jury. 

“ John Simkins on a criminal jury !”” exclaimed 
Mrs. Simkins. ‘“ Well, all I can say is that I 
congratulate the criminals.” 

“Why, Mrs. Simkins ; is your husband a very 
merciful man ?”’ 

“Merciful! Why, John Simkins wouldn’t hang 
a pictur’, unless he was jest made to!” 


THERE used to be a funny old lawyer in central 
Maine, whose learning was not profound nor his 
wits sharp. ‘Tradition says that an officer, who had 
occasion to arrest him for some offence, used a 
quit-claim deed for the purpose — not having a 
regular warrant. ‘This experience was supposed 
to have sharpened the lawyer’s ideas somewhat, 
and added to his knowledge, for afterwards a 
brother attorney said: “I don’t believe Brother 
B could be arrested again on a quit-claim 
deed. He’s got too sharp for that.” ‘Then after 
a moment’s silent reflection he added: “ But I 
think he might still be arrested on a warrantee 
deed.” 





‘THE late Mr. John Wilder May, while district 
attorney for Suffolk County, Massachusetts, wrote 
and published a treatise on the law of insurance, 
and some time afterwards, while contemplating 
publishing a second volume, happened to meet 
the late Mr. George Sinnott, and said to him: 
‘<I suppose, Mr. Sinnott, you know my book on 
insurance.” ‘ Oh, yes,” said Sinnott, “I know 
it.’ “I call it,” continued May, “ * May on Insur- 
ance,’ but I am about to publish a second vol- 
ume, and it struck me that rather than call the 








two volumes ‘May on Insurance,’ it would be 
better to change the title of the first, and call it 
the first of May, and the second the second of 
May ; how does it strike you?” “I don’t know 
anything about your second volume,” said Sin- 
nott, “ but it strikes me you had better call the 
first one the first of April.” 


—__ + =. _____ 


NOTES. 


It has always been realized that there are many 
perils to be encountered in the ball-room, and many 
a deep wound has been inflicted there. But happily 
the part affected is usually the heart, and that, as 
Josh Billings has said, is, next to the gizzard, the 
toughest bit of meat in the whole body, and has great 
recuperative capacity. Perhaps it is partly for that 
reason the law does not regard such an injury as fer 
sé affording any cause of action. Sometimes, how- 
ever, a limb is broken, and then, that being an injury 
of which the law does take cognizance, relief may be 
sought in the courts against anyone who has been 
guilty of any neglect or breach of duty which caused 
it. Such a case is in fact mentioned in the Argus of 
last Saturday. It is there stated that a young lady of 
Newark in Nottinghamshire, who broke her leg at 
a dance, has brought an action against her partner 
on the ground that it happened owing to his clumsi- 
ness. No particulars are given, and we are left to 
conjecture whether the accident happened in the 
waltz, barn dance, or kitchen lancers. It is not even 
stated what defense the partner intends to rely on, 
but many suggest themselves. The young lady may 
have got tied up in her train, owing to her own care- 
lessness or negligence, or she may have been a ** hard- 
mouthed stumbling brute,” as a well-known English 
M.F.H. is said to have once described a partner who 
fell with him during a dance. It will be interesting to 
hear how the case goes, but meanwhile it may be in- 
structive to consider what obligation a man incurs by 
asking a girl to dance. He does not, it is submitted, 
undertake to convey her round the room a number of 
times and then to deliver her again to her chaperone 
in as good order and condition as he received her, 
the Act of God and of the Queen’s enemies excepted. 
In fact, though it may seem ungallant to say so, there 
is no consideration for his incurring any special obli- 
gations with regard to her, beyond what he owes to 
her from the fact of her having put herself to a certain 
extent under his protection and control at his invita- 
tion. It is submitted therefore that at most his liabil- 
ities are those of a gratuitous bailee, or of a man 
who offers a friend a ride in his buggy, and that he is 
liable only for gross negligence. Giblin v. McMullen, 
L.R. 2 P.C. 317; Moffat v. Bateman, L.R. 3 P.C. 
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115. The matter may be looked at from another 
point of view. It is possible to regard the man’s re- 
quest as an offer of himself to the young lady for the 
purpose of being utilized as a partner for a dance. 
The question then arises whether there is sufficient 
consideration moving from her to him to raise the 
implied warranty that he is reasonably fit for the 
purpose for which he is required. But even if this 
point should be decided against the man, he can go 
to the jury on the question whether she did not volun- 
tarily take the risk of his fitness, not relying on any 
implied warranty at all. These questions were very 
fully gone into in the somewhat analogous case of the 
bailment of a cab-horse. Fowler v. Lock, L.R. 7 
C.P. 292; 9 CP. 95x, 2. to €.P.6o. We are 
inclined to think that the man should succeed on the 
question of fact, and that the young lady ought not 
to be allowed to rely on any implied warranty of fit- 
ness. It is to be hoped, however, that the Newark 
case is the last case of the kind we shall hear of, and 
it will be recognized in future, as it has been always 
in the past, that the only obligation imposed on a 
man in a ball-room is that he should behave as a 
gentleman. If anyone fails in this respect, there have 
always been found very effectual means of dealing 
with him outside the law courts.— Australian Law 
Times. 


In a Cattaraugus (N.Y.) tar-and-feathers case 
the other day the plaintiff's lawyer described his 
client’s experience as follows: “And thereupon 
some persons then and there assembled applied 
a quantity of coal-tar to the person of the said 
Blowers, and after applying the said tar to various 
parts of his person .. . afterward decorated, 
beautified and adorned the person of the said 
Blowers with a large quantity of hen’s feathers, 
worth to the value of $1, and after, and in other 
ways, and by other Christian and legitimate 
methods, remonstrating with the said Blowers for 
his evil practices, invited and urged the said 
Blowers to depart from the town of Humphrey, 
which said Blowers then and there proceeded to 
do with great speed, scattering hens’ feathers and 
dropping coal-tar and profanity at every jump.” 


In one of the Black-Letter Year Books it ap- 
pears that someone had been so unkind as to call 
a preacher a fool, with a good theological prefix 
to the fool. The preacher brought suit for 
slander and the defendant justified, that what he 
said was not slander but gospel truth, and he 





showed that the words spoken could not hurt the 
clergyman, “for that it was a maxim of the com- 
mon law” that “a parson might be a good 
parson and still be a fool.” ‘The court so held, 
but said that had the words been spoken of a 
lawyer or doctor it would have been otherwise, 
or, as the reporter of this case puts it in his early 
Norman English: “ Parce que on peut estre bon 
parson et grand fou; d’un attorney aliter.”’ 


OnE of the learned justices of the Maine Su- 
preme Court, than whom no man better knows 
how to appreciate a really amusing thing, was 
holding court at Ellsworth and, according to 
honored custom, called in a local clergyman to 
open the session with a supplication to heaven. 
This worthy gentleman came, and after a chat 
with the justice proceeded to address the giver 
of all good and perfect things thus: “ Almighty 
God ; we beseech thee to bestow upon the pre- 
siding justice the wisdom which he so greatly 
needs!’’ The learned recipient of the blessing 
never heard the rest of that remarkable prayer, 
which, in truth, was cut short by disorder in 
the court, strongly resembling half-smothered 
laughter from the direction of the clerk’s desk. 
It is said that the same judge once opened court 
after a prayer which began this way: ‘Oh, 
Lord, we pray thee to overrule the decisions of 
the court to thine own honor and glory.” 


WHEN Judge Parsons was a practising lawyer 
he was once employed to plead two cases in 
court which were precisely alike, but in one he 
was engaged for the plaintiff, in the other for the 
defendant, says the “ Lewiston (Me.) Journal.” 
It happened that both cases were tried the same 
day. He spoke for half an hour to the first jury ; 
the case was given to the jurors, and they had re- 
tired. When he appeared before the second jury 
he made use of very different arguments from those 
employed by him before, of which the court took 
notice, reminding him that he seemed to have 
changed his tune, and repeated to him what he 
had said a few minutes before. Mr. Parsons 
fixed his keen eye upon the judge and replied, 
‘May it please your honor, I might have been 
wrong half an hour ago, but now I know I am 
right.” He proceeded, and when the juries re- 
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turned it was found he had gained a verdict in 
both cases. 


In a Georgia case, the judge giving the opinion 
says that “ Montgomery C. J. was providentially 
prevented from presiding in this case.’’ This 
may have been a whack at Montgomery C. J. or 
at the lawyer who argued it before the weary 
judge. This isn’t quite as bad, however, as the 
theological slip of a Nebraska judge in a Supreme 
Court case, in which he holds that.‘ the law pre- 
sumes against the carrier unless he shows that it 
was done by the king’s enemies or by such an 
act of God as could not happen by the interven- 
tion of man.” His opinion of the relative posi- 
tions of God and man recalls the story of the 
Adams County justice who had occasion to 
punish a party for gross profanity used in open 
court. “ For taking the name of Almighty God 
in vain,”’ said this worthy successor of Mr. Justice 
Shallow, “I shall fine you ten dollars, and for 
offending the dignity of this court you will pay a 
fine of fifty dollars and costs or go to jail.” 





LITERARY NOTES. 


A PAPER that will attract a wide circle of readers 
is Frances E. Willard’s strong plea for «+ Scientific 
Temperance Instruction in the Public Schools” in 
the ARENA for March. The world-wide reputation 
of the famous temperance and woman’s advocate in- 
sures a great audience for everything she writes, and 
her opinions always command respect. 


THE chief characteristics of science — the 
thoroughgoing quality of its research and the won- 
derful progress that it gives to the arts —are both 
prominent in THE PopuLAR SCIENCE MONTHLY: for 
March. The opening article is a vivid illustrated 
description of «* The Birth of a Sicilian Volcano,” 
by Prof. A. S. Packard. In a fully illustrated article 
on ** Copper, Steel, and Bank-note Engraving,”’ the 


two 





various divisions of the engraver’s art, and some of | 


the measures taken to prevent counterfeiting of bank 
bills, are clearly explained by C. W. Dickinson, Jr. 
Mr. Bela Hubbard undertakes to point out «¢The Les- 
son of the Forest Fires,’’ a terrible feature of which 
in 1894 was the loss of life involved. In an article 
on ‘* Scientific Method in Board Schools,” Prof. H. 
E. Armstrong, F. R. 


S., makes it plain that what 





scientists are calling for in education is the teaching 
of the method, not the facts of science. ‘+ The 
Mother as a Power for Woman’s Advancement ” is a 
wholesome and feeling view of the woman question, 
by Mrs. Burton Smith, an earnest Southern woman. 


THE ATLANTIC MONTHLY for March contains the 
opening chapters of a striking serial entitled «« The 
Seats of the Mighty,” by Gilbert Parker. It deals 
with the life and adventures of a young captain in a 
Virginia regiment, afterwards of Amherst’s regiment 
at the time of the fall of Quebec. It will run through 
several numbers, and is one of this popular author’s 
most powerful stories. Fiction is further represented 
by the first installment of a two-part story by Grace 
Howard Peirce, entitled «« Gridou’s Pity,” and addi- 
tional chapters from Mrs. Ward’s serial, «* A Singu- 
lar Life.” Two papers of importance are ‘* Immigra- 
tion ’” and «+ Naturalization,” by H. Sidney Everett, 
and the second of Mr. J. M. Ludlow’s papers, ‘* Some 
Words on the Ethics of Co-operative Production. 


ELBRIDGE T. GERRY sets forth the reasons why in 
his opinion capital punishment should be revived, in 
an article entitled «« Must We Have The Cat-o-nine- 
tails?” which appears in the March number of the 
NorTH AMERICAN REVIEW. Among the short ar- 
ticles published in this number are ‘* How to Prevent 
Strikes and Lockouts,” by Stockton Bates; ‘¢ The 
Political Importance of Hawaii,” by Lieut. J. A. Har- 
man, U.S. A., ‘¢ Past Extra Sessions,” by Charles 
M. Harvey ; ‘¢ The Danger of the Federal Judiciary,” 
by Henry Wollman, and ‘*Banks for the People,” 
by Lee J. Vance. 


IN variety and significance of theme, wealth of illus- 
trations and eminence of contributors, MCCLURE’S 
MAGAZINE for March will be found a very notable 
number. Such names as Wm. E. Gladstone, A. 
Conan Doyle, and Stanley J. Weyman are sufficient 
to establish the reputation of any publication, and 
when to these are joined many other celebrities, one 
may be sure of finding a tempting feast provided for 


him. The number is by far the best yet issued. 


OnE of the most important projects ever under- 
taken by SCRIBNER’S MAGAZINE begins in the March 
number with the first installment of President E. 
Benjamin Andrews’s dramatic narrative, ‘* A History 
of the Last Quarter-Century in the United States.” 
The first installment deals with the United States at 
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the close of Reconstruction, and among the incidents 
described are the Chicago Fire, the Tweed Ring, the 
Rise of the Liberal Party, the Ku-Klux Klan, Black 
Friday and the Treaty of Washington. 


THE complete novel in the March issue of Lrpprn- 
cotT’s is ‘*A Tame Surrender,” by Capt. Charles 
King. Departing from this author’s usual field, the 
purely military, it deals with the Chicago strike, the 
riots and their suppression, and the loves of a United 
States lieutenant and a high-minded young lady who 
works a typewriter. It is her ‘‘tame surrender,” 
after long resistance, which gives the tale its title. 


THE CENTURY’S ‘‘ Life of Napoleon” has caught 
the popular fancy in a most surprising way, and 
copies of the magazine have been hard to get unless 
purchased within a few days of issue. ‘* With each 
installment,” says the ‘‘Critic” of March 2, ‘‘the value 
and thoroughness of the work becomes more mani- 
fest.”? The present revival of interest in Napoleon has 
been only a lucky coincidence for THE CENTURY, as 
Professor Sloane’s history was projected, and its pub- 
lication in 1895 decided upon, long before there was, 
even in France, any unusual interest in the character 
of Bonaparte. 


No question is more interesting or more important 
to the future of the human race than that of heredity, 
which forms the subject of an article by St. George 
Mivart in the March HARPER’S MAGAZINE. The 
writer opposes the Darwinian theory of natural selec- 
tion, of which Professor Weismann is the chief advo- 
cate, and adopts the theory of Darwin’s predecessor, 
Lamarck, that living organisms are changed by their 
surroundings, and that they transmit to their off- 
spring the characteristics so acquired. This theory, 
Mr. Mivart contends, settles the whole question. 





BOOK NOTICES. 
LAW. 


Har A CENTURY WITH JUDGES AND Lawyers. By 
JoserH A. WILLARD, clerk of the Superior Court 
of Massachusetts. Houghton, Mifflin & Co., 
Boston and New York, 1895. Cloth. $1.25. 


No man has more friends among the legal profes- 
sion than the genial clerk of the Superior Court, and 
no one has had a more intimate acquaintance with 
the Bench and Bar of Massachusetts for the past fifty 





years than he. This book of reminiscences and 
anecdotes therefore possesses an unusual attraction 
for the legal fraternity in New England, and will be 
read with almost equal zest by every: lawyer in the 
country. It is written in an easy conversational style, 
and Mr. Willard evidently knows how to tell, as 
well as appreciate, a good story. Some of the 
anecdotes have been heard before, but they bear 
repeating, while many of them are entirely new. We 
wish we had time and space to give our readers a 
taste of some of the good things the book contains, 
but they will find a perfect feast provided for them by 
Brother Willard, of which they should partake at the 
earliest opportunity. 


COMMENTARIES ON THE Law oF INSURANCE. In- 
cluding life, fire, marine, accident and casualty, 
and guaranty insurance in every form as deter- 
mined by the courts and statutes of England 
and the United States. By Cuartrs Fisk 
BEACH, JR., of the New York Bar. Houghton, 
Mifflin & Co., Boston and New York, 1895. 
Two vols. Law sheep. $12.00. 


The scope of this work covers almost every con- 
ceivable question likely to arise under the law of 
insurance. Mr. Beach appears to have prepared this 
treatise with more than ordinary care, and gives us a 
very clear and concise statement of the present law 
of insurance. So far as we can judge from such 
examination as we have given the work, it is admir- 
ably adapted to the practitioner’s needs. Consider- 
able space is given to the discussion of disputed 
questions by the courts, and to an attempt to differ- 
entiate and distinguish cases apparently in conflict. 


HANDBOOK OF EQuity JURISPRUDENCE. By Nor- 
MAN Ferrer. West Publishing Co., St. Paul, 
Minn., 1895. Lawsheep. $3.75. 

This is the latest addition to the ‘* Hornbook 
Series” published by the West Publishing Co. for 
student’s use. Mr. Fetter has succeeded in making 
a dry subject attractive and at the same time giving 
a very lucid statement of the principles which under- 
lie and govern this important branch of the law. 
Students will find the book a valuable assistant in 
their study. 


RuLEs OF EvipENCcE as Prescribed by the Common 
Law for the Trial of Actions and Proceedings. 
By Gerorce W. Brapner. Callaghan & Co., 
Chicago, 1895. Lawsheep. $5.00 nev. 

In this treatise Mr. Bradner demonstrates the 
possibility of treating even such a broad subject as 
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evidence within the reasonable limit of a single 
volume in such a manner as to give to students, for 
whom the work is especially designed, a clear under- 
standing of its principles and rules. Mr. Bradner 
has chosen to cite meagerly from the older cases, but 
he has given us the latest cases to be found, and in 
this respect the work possesses a value not to be found 
in the older treatises. The arrangement is excellent, 
and practitioners as well as students will find this 
book of much aid and assistance. 


HANDBOOK OF AMERICAN CONSTITUTIONAL Law. 
By Henry CAMPBELL Back. West Publishing 
Co., St. Paul, 1895. Lawsheep. $3.75. 
This is an admirable exposition of the leading 

principles and settled doctrines of American constitu- 

tional law, and will be valuable not only to the legal 
student, but to all interested in the subject. The 
learned author has carefully arranged these principles 
in the form of a series of brief rules which are ex- 
plained and amplified in the subsidiary text, and 
supported by the citation of pertinent authorities. 
The book will commend itself to all who examine it. 


MISCELLANEOUS. 


Our OF THE East. Reveries and Studies in New 
Japan. By Larcapio Hearn. Houghton, 
Mifflln & Co., Boston and New York, 1895. 
Cloth. $1.25. 

These sketches give one an admirable idea of Jap- 
anese life and character. The closer one is brought 


in contact with this remarkable people, the greater | 


seems to become one’s respect and admiration for 
them, and Mr. Hearn writes with an evident love for 
both the country and its inhabitants. His style is 
charming, and every page is pervaded with the soft 
dreamy atmosphere of the «* Orient.” The chief char- 
acteristics of the Japanese, an almost childlike sim- 
plicity of thought and life, and a deep sense of filial 
duty, furnish an object-lesson which western nations 





| 
| 
| 


| 


might study with profit. The book is in every way one 
of the most fascinating we have read for a long time. 


STORIES OF THE Foot-Hitts. By MarGarRer 
CoLLiIER GRAHAM. Houghton, Mifflin & Co., 
Boston and New York, 1895. Cloth. $1.25. 
Most of the stories which make up the contents of 

this volume have, we believe, already appeared in the 
«¢ Atlantic,” but in their present attractive form they 
are more readable than ever. Mrs. Graham is a 
remarkable delineator of character, and her stories 
are charmingly fresh and original. It is a pity thet 
she does not favor us oftener with the products of 
her pen, for she is certainly one of the most promis- 
ing of the writers of to-day. 


THe RicHt HonorasLe W. E. GLapDsToNE. A 
Study from Life. By Henry W. Lucy. Roberts 
Brothers, Boston, 1895. Cloth. $1.25. 

This is a most delightful book, one which makes 
the «* grand old man” appear even ‘* grander” than 
ever before. Mr. Lucy has not given us a biography 
of Mr. Gladstone, but has been content to rapidly 
sketch, in chronological order, the main course of 
his phenomenally busy life. The events of his politi- 


-cal career are portrayed ina most interesting manner, 


giving the reader a clear insight into the remarkable 
character of this wonderful man. The book is one 
which American readers will peruse with eminent 
satisfaction. 


As Oruers Saw Him. A Retrospect, A.D. 54. 
Houghton, Mifflin & Co., Boston and New 
York, 1895. Cloth. $1.25. 

This purports to be a description of the principal 
events in the life of Christ as seen through Jewish 
eyes, by one who finally voted for his death in the 
council of twenty-three. The book is interestingly 
written and vividly describes the scenes so familiar 
to us all. A strong argument is made from the 
Jewish standpoint. 
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